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i el 


In a proceeding under the statute to subject real estate to sale by acredi- 
tor, appearance and plea by a guardian, appointed to defend for mi- 
nors interested in the lands, will cure the omission of service of a scire 
facias. 


It isa good ground for quashing a writ of error, if such guardian is not 


party to if. 


In this case, John Whitaker had ob‘ained a judgment 
against Patton, administrator of Robinson, on which an exe- 
cution had issued, and been returned nulla bona. 

Whitaker filed a suggestion, under the statute, averring, 
that a large real estate had descended to the heirs of Robin= 


2 
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Whitaker son; and a sci. fa. issued thereon to Patton, and to the 
vs. 


Patton. ef al. heirs. 


They all pleaded jointly, that Patton asadministrator, had 
made a report, &e. to the County Court. The record did 
not show the report, or its character; but the Court overruled 


} 


a demurrer tendered to this plea, which was here assigned 
for error. The record shows, that the elerk of the court had 
been made gwuardian, ad litem, to the minor heirs of Robin- 
son; but it does not appear that the se?. fu. had been served 


on him. He, however, had appeared and pleaded. 


- Plaintul. 


4. 


of L.. Robinson, decensed, he payment of a judgm 


Rat : } ‘ « } ? ‘ . ‘ ‘ 
onlained a Inst 4 ton, adiministrator of his estate, 


‘ d 
Whit ker, « mw ich an execution had issued, and be nm Tc 


1 “no property found.” Whitaker filed, in the Cir- 
where this judgment was 

d administrator 

that Rebinson died 

y, and 

cliet 

VWil- 

ton, and 

tating the 

Rodah Hor- 

pel ons above 

ments t » whom the estate descended, were the 
children and he: f Robinson; and that the administrator 
had not applied to the County Court for a sale of the lands, 
in order to pay off the debts of his intestate ; that such sale 


was necessary, and therefore prayed a scire facias, accord- 
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Whitaker 
. he - > gat Milan socal eel teed vs. 
requiring them to shew cause why the said real estate patton. et al. 


Afterwards, on the 


ing to the statute, against the administrator and the heirs, 


should not be subject to execution. 


92th September, IR2, the writ of set. fa. was accordingly 


issued, stating the fact suggested, and praying 


an order of sale for 1 ud purposes. The original 


ec! rved on all the ce fi na unis, an alias 


. fad. not having ly 


issued, and by means of rvice was effected on the 


defendants. ,named as “the 
children re personally served 
| that they were 


! on Hor- 


n April, 


Nea th ‘n+ pro- 
re] ort men- 
) | cone ude 3 


wae murre d, 


vhich defendants. 
The plaintiff now assigt error, that the plea contains 

t the court erred 

that the 

medy 

the sci report, 


referred to in it.) it neither from 


Which we can infer the nature ‘the defen intended to 
ve set up. But, it is insisted, on the part of the «ke fen- 
dants, that, admitting the plea to be insuilicieat, the scire 
facias is defective also, in not averring that the children of 


the intestate, (who, by the subsequent order of the court, are 
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Whitaker represented by guardian,) were minors, and that the plain- 
Vs. 


bd 9 . cite ic , afte iv > - 
Patton, et al. tiff’s demurrer should be visited onhis own defective plead 


ing; that the seire facias being thus insufficient, the judg- 

ment was, therefore, properly rendered for the defendants. 

These proceedings are understood to have been had, un- 

— D.156 der the statute of 1828.". That act authorises a judgment 
“ creditor, in a case like this, to file a suggestion in the clerk’s 
oflice, of the facts ; setting out the names of the personal re- 
presentatives and heirs, and to sue out aseire factas thereon, 

against such executor or administrator and heirs, to show 

cause, &e. Nothing is expressed in that act, respecting the 

necessity of shewing, either by the suggestion or the scire 

facias, whether the heirs be infants or adults; but, accord- 

ing to the rules of justice, and by legal analogy, particularly 

» Aik. D.2 16. PY comparison with the statute of in22,” the record must, 
in some way, show the fact of infancy, if it exist, as well as 

the names and condition, in other respects, of the heirs or 

devisees: and, if equally incompetent to represent them- 

selves, they must have the aidof one whois. The section of 

the statute, last referred to, prescribes the mode of pro- 

ceeding, by an executor or administrator, to obtain autho- 

rity to sell real estate, for the payment of debts, or to make 

more equal distribution among the heirs and devisees, &c. 

This is directed to be, by petition to the county ceurt, set- 

ting out, among other things, the names of the heirs or 

devisees, and particularly stating, which are of age, and 

which are infants or femes covert. In as much, however, as 

the latter statute, | i this proceeding was had, 

does not express s a judgment cre- 

ditor is not presumed ' nowledge of the 


facts of infancy, as t! I resentative, and as it may 


be inferred, that the Circuit Court had before it a legal show- 
ing, whether or not these heirs were intants, before mak. 
ing the appointment of a guardian, ad litem, to defend them. 
we are of opinion, that the defect, if any, in the suggestion 
and scire facias, has been cured. 
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The question, however, does not depend alone on this 


iew of the case. ‘The person thus appointed to defend 
s guardian, appeared and made defence, by pleading in 
bar to the scire facias, whereby he has waved any objection 
hat otherwise might have been urged by him for the want of 
ervice of process on the minors, or as to any uncertainty 
especting the fact of their being such. 

We should. therefore, be inclined to reverse and renfand 
he cause, but for a defect in the writ of error, which has 
ttracted our notice; it is, that the guardian of these sup- 
hosed minors, on whom devolved the most valuable inter- 
st in contest, is not a party to the writ of error—so that 


} 
inless terms be agreed on by the parties, the writ of error 


is wards are entirely unrepresented inthis court ; for which, 


must be dismissed. 


Davip Braprorp vs. WitLtaAM HILuiaRp. 


Error from Madison Circuit Court—Before the Hon. Joun 
WHITE. 


mons is issued by a Justice of the Peace, describing the 
n, sued on as a “promissory note,” and on an appeal it 
ea writing under seal or **bond,” such variance is not fatal. 


of 1217 cures the defect. 


This was a ease brought before a justice of the peace, to 
recover an amount due ona single bill. Judgment was given 


against the defendant, and an appeal taken to the Circuit 


18 


Bradford 


vs. 


Hilliard. 
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Bradford Ceurt. ‘The summons issued by the justice, set out the 


Vs. . . : ° 
Hilliard. Cause of action as being a debt due on a “ promissory note.’ 


—— 'The statement filed in the Cireuit Court, described the cause 
of action as a “bond.’’ Onthe trial of the cause, the defen- 
dant craved oyer, and a writing obligatory, under the hand 
and seal of the defendant was produced. The defendant, 
on the production of this instrument, refused to plead, alleg- 
ing variance, inthat, the cause of action mentioned in the 
statement, and offered in evidence, was not that, on which 
the original summons had issued. ‘The court sustained the 
defendant, and non-suited the plaintiff. 

An exception being taken to the opinion of the court, the 


same was here assigned for error. 


S. Parsons, and 
Hopkins, for Plaintiff. 


By Mr. Justice THorn Tox : 

This cause originated by warrant, before a justice of the 
peace, in which, the instrument of writing sued on, was de- 
scribed as a promissory note. From the judgment of the 
justice, an appeal was taken by the defendant to the Cireuit 
Court of Madison county, where a statement was made cut 
by the plaintifl, according to the practice under the act regu- 
lating apper ls from justices of the peace, and the instrumy nt 


sued on, described as a bond or writing obligatory. ¢ 

tion was made by the defendant, to the statement of 
plaintiff’s cause of vetion, for this variance in the description 
of the instrument, as set out in the warrant and statement. 
The court sustained this objection, and for want of a suflici- 
ent statement, rendered judgment for the defendant. The 
only question arising in the record, is, whether in making 
up the issue for trial de novo, the plaintiff could allege as his 
cause of action, a debt due by bond, when the warrant de- 
manded the debt as due by promissory note. If, when a 


case is brought, by an appeal from a magistrate to the cir- 
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cuit or county court, the warrant, &c. isto be considered as Moore 
vs. 
Harton. 


a writ; and the statement of a plaintiff preparatory to an 
issue, asa declaration, and the same rules of pleading are 
applicable to each; even then, according to the case of Byum 
and Hall,* decidedby this court, the defect would not be sub- #1 Stew. 17. 
stantial. But the extensive influence of the act of 1817,», Aik. D. 261. 
which directs the court, before whom appeals from justices 
shall be brought, to proceed to try the same according to the 
justice and equity of the ease, without regarding any defect 
in the warrant, capias, &c. is considered to embrace and 
cure all detects like this. The justice and equity of the case 
are certainly on the side of the plaintiff ; for whether it be 
a bond or note, without some plea to the merits, the defen- 
ant ought to be made to pay it, and it being a bond, as 
ic record shews, the plaintiff could net introduce it in evi- 
so as to obtain a pid ment without describing it as 
h in his statement of the grounds of action. Let the 


judgement be reversed, and the cause remanded. 


GABRIEL Moore ts. Burnwe_t Harton. 


Error from Madison Circuit Court—Before the Hon. Joun 
M. T'aycor. 


—p— 


a penal bond, given to enjoin a judgment, the jury may assess 

he costs of the judgment in damages, though the same are not .Spe- 
lin the condition of the bond. 

mention such action may be entered either for the amount of the 

penalty, to be discharged by the sum assessed by the jury; or for the 


amount of the damages. 


‘nH junction bend, conditioned “ to be in force if the injunction be dis- 
soled,” is valid as to form. 


This was an action of debt, brought in the Circuit Court 
of Madison county, against Moore, the plaintiff in error, as 
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Moore 
vs. 


Harton. 


CASES DETERMINED IN THE 


surety to an injunction bond. The penalty of the bond wai 
twelve thousand dollars. The condition recited, that Har 
ton, the defendant in error, had obtained a judgment agains 
one Scales for $567, and likewise a judgment against on 
Phillips, the debtor of Scales, by process of garnishment} 
that Scales had obtained an injunction which restrained Hard 
ton from collecting the aforesaid sum on either judgment) 


The only condition was, that the obligation should be in ful 


force, if the injunction should be dissolved. "The declaration 


averred, that Harton recovered the sum of $46 57 as cos 
the action against Scales, and $13 75 as costs 
nishment against Phillips. "The breach 
non-payment of the sum named in the cor 
and of these costs. After oyer craved, the ¢ 
low demurred, which demurrer was overruled. "The defen 
dant below refusing to plead, a writ of enquiry was executed 
and the jury included in the assessment of damages, 1! 
costs before mentioned. "The court gave judgment accord 
ingly. 
Moore took a writ of error to this court, and assigned f 
error— 
Ist. The decision of the court overruling the demurrer. 
2d. The rendering of judgment for the whole amount foun 
by the jury as damages, part of that amount being th 
costs of the enjoined judgments, which costs were not sy 
cified in the condition of the bond. 
3d. The judgment being for a sum less than the penalty: 
the bond, when it should have been for the penalty, to 


discharged on the payment of the damages assessed. 
Hopkins, for Plaintiff in error. 


HUuTCHISON, contra. 

The bond is peculiar. It is a penal obligation with co 
dition reciting the injunction of a recovery against the pri 
cipal obligor, and eondemration against his garnishment, a 








nent™ 


n full 
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not to be void, as is usual, on payment of the money suspend- 
ed on the event of the dissolution of injunction ; but ¢o be in 
force, if the injunction should be dissolved. Yet it is valid. 
In Britain, when a pecuniary judgment or decree is enjoin- 
ed, the money is brought into court, to abide the deter- 
mination on the bill, the chancellor himself protecting the 
creltor. Here a security is substituted. And in Alabama, 
the statutes defining equity jurisdiction anterior to the bond, 


thourh they hal not prescribed, had pre-supposed such sub- 


stitute, and the power to direct it. Thus the chancellor, in 


dissolving an injunction, might award six per cent. dama- 
ces, if’ he deemed it d latory. If prior to the injunction, the 
officer had collected the whole or part, and had not paid over 
tothe creditor, he w rected to pay it back to the debtor, 
if he obtain Lreyiin on, and onthe dissolution of the injunc- 
tion, the “itor should not have execution until he gave 
bond to refund, if the esmplainiag debtor should get relief. 
These, tacitiy i tela delay, judicially occasioned, and 
a security of some sort, other than a payment in court, af- 
orded to him, delaved. The act of 1626, which followed the 
bond in question, recoznises an injunction bond as a known 
security, ty converting it into a statutor jucdzine nf, and de- 
claring the measure of liability on it. The uniform practice 
of requiring a bond, instead of payment in court, arose out of 
an oDvions dictate of justice. When the power of the 
chancellor to bring a judgment into serutiny, was to be ex- 
erted, and that too, on an ex parte showing—when delay 
was thence inevitable—when a total insolvency of the com- 
plaining debtor might inte vene—and when the safety of the 
fund, by deposit in court was to be omitted, it was plain that 
the creditor’s claim should be ultimately secured, and the 
loss, vexation and expense of the delay and litigation, com- 
vensated, if it should be found, that in conscience, as at law, 
the complaint against the demand was unfounded. Equity 
thea, apart from legislation, demanded a security, and just 
3 


Harton. 
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such security as the declaration asserts the bond in question 
to be. If it had not been based on a fiat, or had been vari- 
ant from the fiat given, that should have been pleaded. As 
therefore, nothing intrinsically wrong, or prohibited, was at 
its origin, and as there was nothing to limit the chancellor’s 
power in requiring it, but justice, if the recovery upon it cannot 
be made totranscend justice, it must be valid. What then 
was recoverable on it, on the dissolution of the injunction ? 
The whole penalty? That is its liberal import, indeed, but 
surely not its legal effect. Itisa penal bond. It mentions 
a judgment delayed, that is of less amount than the penalty. 
Beyond the amount of the judgment, which would include 
the interest and costs, together with the costs of the chan- 
cery suit, and the damages to be awarded for delay, the pen- 
alty could not be enforced, and was never intended to be re- 
covered. Its very nature and function were to cover a less 
amount than the penalty. ‘There was a pre-existing statute, 
regulating recovery on a penal bond; and this bond, if not 
within its letter, was within its spirit. ‘The debt actually 
due, with interest and the costs of the judgments enjoined 
are all that are demanded inthe declaration, for breach of 
the condition of the bond. No damages for delay were 
awarded; and as the costs of the chancery suit liad not ac- 
crued, eo nomine, at the dissolution of the injunction, those 
were not claimed. The measure of recovery, therefore, 
was correctly assumed by the pleader. If the obligor had 
been put to oyer of the condition, what would he have 
pleaded? What performance, what matter of avoidance ? 
The fact was otherwise. That no damage had been occa- 
sioned by the equity suit? Such was not the matter express- 
ed, and beside, the fact was different. No such indefinite 
security was intended, and the security given, though it did 
not expressly declare that the penalty should be void on 
the payment of the amount of the judgment, yet, as the de- 


lay of the judgment is expressed as the cause of the injune- 


tion, and as has been shown, the payment of its amount 
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and the eosts, ought to extinguish the penalty ; and more- 
over, as less cannot satisfy justice, it was not error to over- 
rule the demurrer tothedeclaration. ‘The declaration avers, 
that the costs of the original suit, and of the garnishment, 
were involved inthe injunction, and it was proper to include 
them. ‘That there was error in the judgment, because it 
did not give and take away the penalty in the same sentence, 
might have been debatable six centuries ago. 


by Mr. Justice THORNTON : 

This was an action of debt upon a penal bond, or bond with 
a condition annexed, executed by one Henry Scales, and the 
defendant in error, as his surety, as a condition precedent, 
prescribed by a chancellor before enjoining eertain judg- 
ments in behalf of the defendant in error. The plaintiff has 
assigned as error inthe proceedings below— 

Ist. The overruling his demurrer to the declaration. 

2d. Giving judgment for the whole amount found by the 
jury as damages, part of that amount being made up of 
costs recovered in the enjoined judgments, which costs 
were not specified in the condition of the bond. 

3d. The judgment being for a less sum than the penalty of 
the bond, when it should have been for the penalty, to be 
discharged by the payment of the damages assessed. 

The demurrer is contended to have been well taken,-on 
account of the illegality of the bond, which by oyer granted, 
is spread upon the record. The bond is said to be void, 
because it is considered to have full force and effect, if the 
injunction be dissolved, and this would enable suit to be 
brought upon it, and nominal damages recovered, though the 
amounts of the judgments enjoined had been paid before the 
bringing of the action. In this argument, the premises are, 
that nominal damages, carrying the costs, might be recover- 
ed by suit on the bond, though prior to its institution, the 
judgments enjoined had been discharged. I do not consi- 


der it very material how this may be, as, even if granted, 
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the conclusion drawn, viz: that the bond is void, does not 
follow. At this day, under the united influence of that 
spirit of emancipation from the shackles of technical rules, 
which generally prevails, and of our act of 1824, like the 8 
and 9 of JWilliam, 3d c.s. 1, regulating proceedings on pe- 
nal bonds. I would not readily admit, that even nominal 
damages could be recovered, if before the institution of suit 
on the bond, the money which it was intended to secure, 
had been paid. I would incline to consider the bond as 
wholly discharged in suchcase. It is in truth, and substance, 
like a bill single to pay money, whieh if paid anterior to suit 
brought, though after breach of the promise, would, at this 
day, be successfully resisted, even as to costs, if afterwards 
put in suit. But if it were not so, and nominal damages 
could be recovered, vet I cannot conclude, that therefore, the 
bond would be vaid. The bond sued here, is not a statute 
bond, whose form or substance ts prescribed. ft is one ta- 
ken in pursuance of an order of the chancellor, who imposed 
its execution asa condition. precedent tothe arrest and sus- 
pension of execution upon the judgments recited inthe bond. 
The features of this bond, which is the creature ofthe chan- 
cellor, may Le fashioned after his own sense of equity, and 
if it contain an onerous or oppresstve condition, leading to 
the consequences contended for, vet we could not undertake 
to declare it void for that cause, when sued against the ob- 
ligors. “The chanceilor imposed its execution, as the terms 
upon which the plaintiff’s judgments vere to be suspended. 
The defendant accepted them, and cannot now be permitted 
for the cause alleged, to avoid the indemnity so afforded, 
Having determined the bond to be valid, the next question 
presented, and which is raised by the sccond assignment of 
error, is as to the amount of damages found by tLe verdict, 
and adjudged to the plaintiff. A true understanding of the 
nature and office of the bond, will conduct us to a correct 
conclusion upon this subject. The otlice of the bond is to 
furnish a complete security to the plaintiff in the enjoined 
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judgment, which cannot be, unless it extend the whole length 


of the injunction. Itis substituted for the payment of all 
the money recovered, which was anciently required, and 
ought to be an effectual seeurity for at least that amount. The 
bond in this case, though not very skilfully drawn, does, I 
think, by a fair construction, reach to this extent. It is com- 
posed, first of the ordinary direct obligation to pay the penal 
sum of twelve hundred dollars. A recital of the two judg- 
ments enjoined, as being for $567, that an injunction had 


been prayed and obtained, restraining the | aintifl from col- 


lecting the amount of s: dements, and of a condition in 
the followin: ords, to-wit: ** Now, the condition of the 
above obligation is such, that if said injunction should be 
ssolved, then the a blieation to be in full foree, other- 
nt of the objection is, that 

‘for S567. though the 

e, and were enjoined to their 

of damages, to the amount 

eflect to the mere recital 

‘bond is for twelve hundred 

yn is, that the bond shall be in full foree, 

ifthe injunction be dissolved. The literal obligation of this 
bond, is, to pay tae sum of twelve hundred dollars, it having 
become absolute by the dissolution of the injunction, (and 
such would be the recovery at common law.) The chancel- 


’ 


lor, however, alw: vs inte ed and restrained the recovery 
to the amount equitably due. The obyect of the statute 
above cited, was to effect before a jury in the common law 
courts, and in one suit, what the chancellor would otherwise 
be invoked to decree. So, that when we determine what is 
equitably «ue on this bond, we arrive at what amount of da- 
mages should have been allowed by the jury. In this view, 
we think that the costs of the judgments enjoine4, should con- 
stitute a part ofthese damages. ‘The last error assigned, re- 
lates to the manner of entering the judgment ; with regard to 


which, we do not consider it material, whether it be for the 
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Kirkmans amount of the penalty to be discharged, by the sum assessed 


Vs. . . . 
Harkins. Dy the jury, or directly, for the last named amount ; they 


being substantially the same. 
The judgment below is affirmed. 


T. & J. KinkmMans vs. Marvin HARKINS. 


Error from Lauderdale County Court. 
—p~— 


In a proceeding had under the statute, against a sheriff fornot making the 
money on an execution, no notice of the “ suggestion” to the court is 
necessary. 

The remedy against sheriffs for not making the money on an execution, 
is not limited to the return term of the execution, but may be sought 
at a subsequent term. 


This case originated from a motion made in the County 
Court of Lauderdale county, against a sheriff, for not mak- 
mg the money on an execution of the plaintiffs. ‘The decla- 
ration set out, that the sheriff’s return on the execution was, 
that a levy hid been made in pursuance of the same, but 
that the money was not made for want of time, and sug- 
gested, that the sheriff could have made the money by due 
diligence. A motion was made to the court below to quash 
the proceedings, on the grounds— 

Ist. That the motion should have been made at the term of 
the court to which the execution was returned. 
2d. That the notice was in itself insufficient. 

The motion to quash being sustained, the Kirkmans as- 

signed for crror, the decision of the court. 
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OrMOND, for Plaintiff in error— 

Contended, that the notice which had been issued and serv- 
ed on the defendant, was, under our statute, sufficient, and 
made at the proper time. 

A notice, in fact, was not necessary, as one particular sta- 
tute of this state gave a remedy against the sheriff, without 
requiring any notice whatever. But if notice was requisite, 


the insufficiency of the present one was waved, by the ap- 


pearance of the party. The only object to be attained by 


notice, is, that the sheriff may be apprised of what he is called 
npon to answer, so that he may prepare that defence which 
will avail him. If the notice, in the present case, did not ef- 


fect this, the defendant should have moved a continuance. ) 


P. MARTIN, contra. 

The propriety of making this motion at the return term, 
is evident, from the nature of the remedy. The defence of 
a sheriff would necessarily be in court, and attached to his 
office. In an analagous case, that of ruling a sheriff for 
not returning an execution, the courts at nisi prius have set- 
tled the principle, and determined that the motion must be 
made at the returnterm. The principle applies in a strong- 
er way here. In this case, the plaintiff waits three years, 
and then makes a call upon the sheriff, at that late period, 
to answer matters entirely beyond his reach. 


The statute giving this remedy, impeses a penalty on the - 


sheriff, and should be construed strictly. The notice is in- 
formal. It may be admitted, that notice is not strictly re- 
quired by the statute ; but if a party undertakes to issue a 
notice, he must pursue the general requisites.of a notice, 
strictly. ‘The declaration is unnecessary, and the insuflici- 
ency of the notice cannot be sustained by that. As for the 
Siiggestion, it does not set out when the judgment was obtain- 
ed, nor when the execution was placed in defendant’s hands. 
These are material points in the sherifl’s defence.—Aikin’s 
Dig. L1I5—1 Bibb, 269. 


2h . 


Kirkmans 
VS. 
Harkins. 
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Ormonp, in reply— 
Read the law.—(Aik. Dig. 175.) The law here read, 


gives a party in execution a summary remedy against the 


sheriff. 

It merely requires the court to direct an issue, which issue 
tries the fact. The party defendant can only make such a de- 
fence as the law will notice. Has he complied withthe requi- 
sitions of the statute, and exercised due diligence in his ef- 
forts to make the money? If he can make this showing at 
the first term, he can always afterwards. 

The statute neither restricts his defence, nor the plaintiffs’ 
remedy. It shonld be construed strictly against sheriffs, 
betause it is intended to ho!d this class of officers to a strict 


account. 


By Mr. Justice Tuornton : 
This writ of error is brought to reverse a judement of the 


county court of Leuderdate, in a proe dine there had under 


the 3d -ection of the act of 1226, entitled an act “ The bete- 
ter to secure money in the hands of clerks, sheriffs, and coro- 
ners.” The record discloses. as the incipient step in the 
procedure, a notice, dated 16th February, 1°31, to the 
defendant, late sheriff of Landerdale, stating that the plain- 
tiffs would, on the 1&th of said month, move the court 
then in session, for an issue, according to the stature, to make 
him liable for not making the money on an exeeution, said to 
have been issued on a judgment in faver of the plaintiffs, 
against one Daniel Wilerson. Ht does not appear that this 
notice was ever served onthe defendant. Then follows a 
formal declaration, setting forth with particularity, all the 
grounds upon which a recovery is sought from the defendant, 
and concluding with a prayer for an issue, to be ordered 
according to the statute above referred to. Whereupon, 
the court ordered an issue to be forthwith made up, to try the 
fact, whether, by due diligence, the money could have been 
made upon the execution, before the return day thereof. 
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Immediately upon this order for an issue to be mede up, on 
the motion of the defendant, the, whole proceedings are 
quashed, and the judgment for the costs rendered against 
the plaintiffs, which is now here assigned as error. T cannot 
perceive upon what view of the case, the motion to quash the 
proceedings, was sustained. Its propriety is defended by 
counsel here, upon the grounds, that the record does not 
disclose a sufficient ground of claim by the plaintiff; that if 
; laim or demand was given 
© proceeding was not 

ituted at the term 

From the view which 

vhen arrested, and 

tion here intimated. 

isthe suevestion to 

leation in the 

le, is re- 

1 the issue 

Thus 

ture of the 

be SO. if 

nd try the 

fact without notice } ) i have been 
done, which the f , r could constitu- 
tionally have permitted. Iss } this case was forth- 
with ordered to be made, vy the fact suggested, butt 
was not made ‘a trial had. Previous to the doing of 
either of those things, we are to presume that the court 
would see that ie and legal notice had been given to the 
party defendant, to come forward, to unite in the issue, and 
defend the trial. So fir as want of notice may have. been 


the foundation of the judzement complained ef, is clearly un- 
| : 


| 


supported ; as the only notice contemplated by the statute, 


and necessary to the maintenance of his defence, should re- 
gularly have originated subsequent to the state of proceeding, 
when the motion to quash was made by the defendant, and 


4 


Kirkmans 


5 
Harkins. 
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aah ma sustained by the court. As regards the statement on the re- 
Hont % Con- cord, of the ground of claim, by the plaintiff from the defen- 


dry. 


dant, it appears to contain every requisite, which ought, in 
reason to be demanded. A regular declaration, containing 
an ample and certain detail of the matters complained of, is 
filed and accepted by the court as a suggestion ; upon which, 
the issue, as above stated, was ordered. All that can be 
said against this course, is at most, but to the manner, and not 
tothe matter of the proceeding. The argument, that the 
remedy afforded by the statute in this case, is limited to the 
term of the court to which the execution is returnable, is no 
less untenable. When an action or remedy once arises, it 
will contiuue without limit as to time ; unless its term is 
prescribed by some positive enactment. The statute giving 
the summary remedy pursued in this case, does not limit 
its operation, and if embraced even in the equity of the gen- 
eral statute of limitations, it is not barred. 


The judgment is reversed, and the cause remanded. 


ADMINISTRATORS OF Booker vs. Hunt & Conpry. 


After entering appearance and joining in error, it is too late for a party 
defendant to object, that an administrator or executor has been made a 
party plaintiff, to a writ of error. 


There was a motion made in the Supreme Court to dis- 
miss the writ of error in this case, on the ground that the 
elerk of the court below had no authority to issue the writ of 





di 
m 


SC 
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error at the instance of the administrator, the party defen- — 
dant being dead. Hunt & Con- 


Hopkins, for defendant in error— 
* Insisted on this motion, inasmuch as that Booker, the 
defendant to the judgment below, being deceased, his ad- 
ministrator could not make himself a party without praying 
scire facias—and cited Aikin’s Dig. 256—2 Stewart, 462— 
Aikin’s Dig. 237, 259. 


ORMUND, and 

Peck, contra. 

This case differs from the one read from Stewart.—The 
court has, in that case, only decided, that administrators 
cannot be made defendants by the act of the clerk. An ad- 
ministrator has surely the right to volunteer himself a party. 
But independent of this, the appearance of the party, and its 
continuance for several terms, precludes a motion to quash. 

The court will not sustain the motion, as it is every days’ 
practice for an administrator to make himself a party, on 
producing his letters. 


By Mr. Justice Sarro.p: 

Motion by the defendants’ counsel to dismiss the writ of 
error, on the ground, that Booker is supposed to have died af-_ 
ter the rendition of the judgment against him, in the court 
below, and his administrator was made by the mere act of 
the clerk, in issuing the writ of error in his name, in the re- 
cess of the court ; which is supposed to be a judicial act to 
which the clerk was incompetent. It appears, however, that 
the case has been several times in this court, and continued 
from term to term for hearing on a joinder in error. By a 
statute of 1814, the Judges of the Supreme Court, and 
each of them, had authority to issue forth writs of error to 
the inferior courts of law and equity—to remove any judg- 
ment or decree, either at common law or in ehancery, inte 
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Aanvs Becker the Supreme Court for revision” Subsequent acts, a 
td Con- rise the clerks of the inferior courts, in which final j 
ments or decrees ‘shall have been rendered, on the appli 

tion of the party or his attorney, to issue the writs of 
returnable to this court, and also to issue a citation to be sery. 

bv Aik. D. 256 ed on the opposite party, to appear in this court.” Thus ¢ 
power, which, in contemplation of the former statute, as wel} 

as the common law, was to have been exercised by the Sm 

preme Court, or the Judges thereof, to issue writs of error, 

has since been conferred on the clerks; and the clerks of the 

inferior courts, in which the judgments or decrees have bee 

rendered, are constituted quo ad hoc, officers of this cout, 

It may also be observed that this form of issuing writs, 

which, according to the fiction of the former laws, purported 

to have been done by the authority of the court, by making 

»* the writs bear test as of the last preceding term, (implying th 
exercise of judicial power,) has, by a later statute, been mo 
dified ; it is now required, that all writs returnable to ay 

court of record, shall bear test on the day on which the same 

* Aik. D. 279 Shall be issued.° Whether the issuance of writs for the re 
vival of judgments and obtaining execution from the cir 

cuit and county courts, for or against heirs or executors an 
administrators, where one or both the parties to the original 

judgments have died subsequent to the rendition thereof; 

would require the exercise of a power less judicial than the 

issuance of a writ of error in a case like the present, and 

whether the clerk is competent to the act, would seem 

be.a question worthy of consideration in a proper case. It 

' 42 Stew. 462 ia true, that in the case of Sewall vs. Bates’ Administrators 
this court ruled, that when a party has died, after a judg 















































































production of letters of administration, issue a writ of e 
‘and thereby make the supposed administrators defendants 
thereto ;, and that a writ thus issued, would be quashed @ 
motion. It isto be remarked, however, in that case, tha 
the. citation had not been served on the supposed adminie 
























ment. against him in the court below, the clerk cannot, “7 
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trators, nor did they join issue on the assignmeyt of errors, ae “ean 
‘er enter any appearance implying a waiver of the excep- Hont & Con- 
tion. They moved the court to quash the writ of error, and = 
this at the return term of the writ. The court then granted 
the motion, but declined to prescribe any definite rule of prac- 
tice for future cases ; tlre Judge whodelivered the opinion, re- 
marking, that he had not had an opportunity of examining 
authorities to enable him to determine, nor had‘any been 
cited by counsel ; but he inclined to the opinion, that the ap. 
plication should in the first instance be made to this court. 
Under these circumstances, when another case shall occur, 
necessarily involving the same question, it will become our 
duty to investigate the subject, and to adopt a permanent 
rule of practice, unless, in the mean time, another depart- 
ment of the government shall deem it worthy of legislation. 
. This, however, is viewed by us as a different case, by rea- 
son of the defendants’ acquiescence—amounting to a waiver 
of the right to object. After entering their appearance, join- 
_ing in error, and a continuance of the cause for several terms, 
it is considered too late for the defendants in the writ of er- 
ror, to except to the manner in which the party plaintiff was 
so constituted, without any other showing that he is not the 
proper personal representative. Whether the authority to 
make the representative a party plaintiff, be different from 
that in relation to a defendant, as suggested in argument, 
we express no opinion. As respects our decision in Whi- 
taker vs. Pation’s administrator; et al,* to which reference «See mage? 
has been made in support of this motion, it is sufficient to say, 7 
we think the two cases clearly distinguishable. There, seve- 
ral of the defendants tothe writ of error, (and who had 
een also defendants below,) had been treated as minors, 
and a.guardian, ad litem, had been appointed to represent 
them ; he had joined in the plea as their legal representative, 
and in the judgment to be reversed, was a material party; 
but, in the writ of error, his name was entirely omitted— 
leaving the minors wholly unrepresented in this court. The 
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appearance,entered inthis court, and the joinder in error; 
could only be viewed as the acts of the defendants, in the 
writ of error. The minors were incompetent to do any such 
act, so as to make it binding upon them ; and it is at all timeg 
the-duty of the court to protect them against a sacrifice of 
their rights. Here we cannot know that any mis-joinder or 
non-joinder uf the proper parties exists; exception only ig 
taken to the mode of constituting the party plaintiff, and 
that has been waived in the manner mentioned. 
The motion must, therefore, be overruled. 


SamvueEt Harkins vs. James CLEMENS. 


_ Error from Limestone Circuit Court—Before the Hon. 


_ JOHN WHITE. 
—< 


Where an execution has been returned by the proper officer into the 
clerk’s office “ satisfied,” the clerk, on the ground of a mistake. cane 
not issue a new execution in the same case, without the action of the 
court being first had thereon. 


This case came up on errors assigned in the determina- 
tion of a supersedeas. A judgment had been obtained 
against Harkins as sheriff, for failing to return an execu 
tion. ‘ 2 

James Clemens had recovered a judgment at March term, | 
1824, against one David Low, ef al, for 3476, on which an 
execution went into the present plaintiff’s hands. It ap- 
peared, that before the motion was made against Harkins, 
the defendant Low, had made a payment to Clemens of 
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five hundred dollars, and to the clerk of all costs charged 
against him. Judgment was subsequently rendered against 
Harkins, on motion, for the amount of the debt, and ten per 
cent. damages, and on this judgment an execution went into 
the hands ofthe coroner. The coroner having returned this 
execution into the clerk’s office as “satisfied,” the clerk 
afterwards issued a new one against Harkins, which he filed 
his petition to supercede. On the final hearing of the cause 
below, the court dismissed the injunction, and a bill of ex- 
ceptions was taken. The point involved in this cause, was, 
Whether the clerk has authority to issue an execution ina 
case, on which, one has been returned “ satisfied,” without 
the action of the court ? 


OrmonD, for the Plaintiff. 

The brief states this case fully. The question is, Was 
the last execution properly issued by the clerk? A judg- 
ment was obtained against the sheriff, on motion, with dama- 
ges; and after one execution had been returned into the office, 


satisfied, the clerk took upon himself to issue another. 


McC una, and 

HUuTCcHISON, contra. 

The execution purporting to have been satisfied, does not 
contain a true statement. Now, if a clerk issues an execu- 
tion for less than the amount of a judgment, by mistake, 
cannot he rectify it? And how is he to do this, but by 
issuing asubsequent execution. The record shews this state 
of things. The clerk is bound to issue a correct execution, 
and thus regulate the sheriff in collecting the money. The 
sheriff here charges, that the money was paid by the original 
defendant, and produces receipts. These receipts show a 
minus of a considerable’sum. 


ORMOND, in reply. 
The counsel insist, that the court must presume the clerk 
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has done nothing more than his duty, in the face of the peti: 
. tion, which is on oath. The question simply is, could thg 
clerk issue an execution, while one against the same defem 
dant, and in the same case, was in his office, returned satig: 
fied ? 


By Mr. Chief-Justice Lipscoms: 

An application was made by the plaintiff in error, to sw 
percede an execution sued out against him, in favour of the 
defendant. The supercedeas was granted, but at the next 
succeeding term of the court to which it was returned, if 
was quashed, and the execution re-instated. It seems thata 
Jieri facias had been placed in the hands of the plaintiff in 
error, as sheriff, against one David Low, and others, in fa 
vor of the defendant Clemens. This fi. fa. was not satis 
fied, and judgment was recovered against the plaintiff, on 
motion. On this judgment an execution was sued out, 
placed in the hands of the coroner, and by him returned 
satisfied. Afterwards, an alias fiert facias was issued by the 
clerk on the same judgment, which the plaintiff in error 
sought to have quashed, but was overruled by the cout 
below. The refusal of the court to quash the execution 
against the plaintiff, is assigned for error. From the record 
before us, it would seem, that the judgment before us had 
been more than satisfied by the first execution, returned by 
the coroner. It is, however, suggested, that the execution 
was not sued out fur the proper amount, and that the core 
ner, although he had returned it satisfied, had received but 
a small part of the amount that it called for. It is not ur 
reasonable to presume, that there has been some mistake 
made by the clerk. The amount of the debt due by Low 
and others, to Clemens, with interest at the time judgment 
was rendered against Harkins, the sheriff, was something 
more than five hundred dollars ; a remitteter was entered for 
five hundred dollars, and the execution put in the hands of 
the coroner, and returned satisfied, was for something les 
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than five hundred dollars : which, when added to the amount Culp 
remitted, would make between nine hundred and a thousand The State. 
dollars—a sum greatly exceeding what could have been le- 
gally recovered, even if ten per cent. damages had been allow- 
ed on the amount remitted, at the time the judgment was 
rendered against the sheriff. But if there isa mistake in the 
record, and thissum of more than nine hundred dollars has not 
been paid, it required the action of the court below to correct 
the mistake, and the clerk was not permitted to issue ano- 
ther fiert facius on the same judgment, when full satisfaction . 
had been returned on the first. The second execution was, 
therefore, improperly issued, and ought to have been quashed. 

The judgment is therefore reversed. 

This judgment, however, will not prejudice any application, 
in the court below, to correct any mistake that may exist. 
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Freperick Cup vs. THE STATE. 






Error from Madison Circuit Court—Before the Hon. JosHua 
L. MarTIN. 










—p— 





At common law, a chose in action 1s not the subject of larceny. 

Under a statute making “‘ promissory notes” the subject of larceny, an 
indictment for larceny of “ bank notes” is not sustainable. 

An indictment for larceny of “bills of credit on the United States Bank” 
will not lie on its appearing that the amounts charged were less than 
the Bank of the United States is authorised to issue by its charter. 

A count in an indictment, charging generally, the larceny of “ bills of 

credit,” is bad; the state having no authority to issue such ‘choses ia 

action. e 


. 










This was an indictment for larceny. 


The indictment charged the prisoner in three. several 
eounts. 
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Culp Ist. With having stolen, taken and carried away, seven pp. 
Ths Mato. per bills of credit, on the Bank of the United States, to the § is for 
ee value of three hundred and ten dollars. “ dive 
2d. With having stolen, taken, and carried away, seven bank § “of t 

notes on the United States Bank, to the value of three hun § “ bun 


dred and ten dollars. ‘ Th 

3d. With having stolen, taken, and carried away, seven be tion is 

. per bills of credit, to the value of three hundred and ten § 22° 
dollars. brace 


_ Upon this indictment the prisoner was convicted. A mo § been! 


a tion was made in arrest of judgment, on the ground, thatthe § °hs¢ 
‘instruments, set out and described in the indictment, were ter of 
not subjects of larceny at the time of the alleged commission clear! 
of the offence. / Bank 
The motion was overruled, but the court below. reserved expre 
the point as novel and difficult. or va 
ra be in 
McC uwnq, for Plaintiff in error—Cited Aihin’s Dig. 23— as Is 
Coke’s Rep. 8 vol. p. 33—4 Black. Com. 188—East’s C. L. Tl 

2 vol. 597—Aikin’s Dig. 103—12 Johns. 220. “Ba 
tion ¢ 
P. Martin, Attorney-General—Cited 2 Stewart, 11—2 B pay" 

- East’s C. L. 598. and 
it mi) 
By Mr. Justice THORNTON: say, 
This case is referred to this Court, according to the prac unde 
tiee in such cases, after final judgment was pronounced, as’ the ] 
involving a question of criminal law, which was deemed no- conn 
vel and difficult. ee hesit 
’ ‘This indictment-consists of three counts. The first is for gica 
a larceny of ‘ seven paper bills of credit on the Bank of the eric 
“« United States, amounting in the whole, to a certain sum of proy 
‘money, viz: the sum of three hundred and ten dollars, and §- and 
‘‘ of the value of three hundred and ten dollars.” The se- mal 


cond count, is for a larceny “ of, seven bank notes on the sific 


“ United States Bank, for the payment, ” &c.; and the last, “i 
ere 
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is for larceny ‘‘ of seven bills of craitd: for the payment of 


«“ divers sums of money, amounting, in the whole, to the sum The State. 


of three hundred and ten dollars, ‘Sid of the value of three 
« hundred and ten dollars.” 

The doctrine is clear, that at common law, a chose in ac- 
tion is not the subject of larceny. This indictment then, 
cannot be sustained, unless some act of our legislature em- 
braces the chose in action, as described, and alleged to have 
been stolen in some one of the counts ; and unless too, such 
chose in action as described, can have a legal entity as a mat- 
ter of value. Tested by these principles, the first count is 
clearly defective: for, by referrence to the charter of the 
Bank of the United States, it appears that the institution is 
expressly inhibited from issuing bills of credit of the amount 
or value of those described in the count, so that there cannot 

be in contemplation o flaw, any such subject matter of larceny 
as is there set forth. 

The second count can only be maintained, by deciding that 
“Bank notes of the United States Bank,” are, in contempla- 
tion of law, embraced in the words “ promissory notes for the 
payment of money” in our act of 1807. If “ bank notes”? 
and “ promissory notes” were identical in their sigt nification, 
it might perhaps be justly considered more nice than wise, to 
say, that an indictment for the former could not be sustained 
under the act creating the larceny of the latter. But when 
the points of resemblance between them are so unimportant, 
compared with their characteristic distinctions, we feel no 
hesitancy in coming to the conclusion, that it would not. Lo- 


gically speaking, “ promissory note” may be said to Le a gen- 


eric term; and.“ bank note,’ as having some attributes or 

. fe . , . 
properties in conimon with if, bea species of it—as man 
‘and horse may be said to be species of the generic term, ani- 


mal. The question here, however, is not one of logical clas- 
sification. It is simply, whether the two subjects are not, 
both in legal apprehension and commop acceptation, so dif- 
ferent, as to authorise the deduction, that the one was not 
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. Culp embraced by the other, in contemplation of the legislature 
The State. The opinion of the legislature, as to a matter of law, is ng 
~~~ of any binding authority, as was suggested in argument ; by 
where the intention of the law-maker is the object*of inquiry, 
it may not be wholly unprofitable to consider the course of. 
gislation upon the point. In England, the act of Geo. II, ex. 
tending the common law offence of larceny so as to embrace 
choses in action, includes bank notes, e0 nomine, as well a 
promissory notes. Our act of 1807, on the same subject 
omitted the former, but supplied the omission by the statute 
of 1831. This course of legislation, though by no means cop. 
clusive, is, however, persuasive of the opinion we entertain, 

that the second count is also defective. 

The last count, is for larceny of “seven bills of credit,’ 
describing them as above set forth, as of the value, and of the 
amount of three hundred and ten dollars. The stealing here 
alleged, is of a subject matter, which we must know judic- 
ally, does not exist. By the constitution of the United States 
no such chose in action as bills of credit, can be emitted by 
the states ; and the power to create them, which belongs to 
Congress alone, if it exist any where, has only been exercised 
in favor of the Bank of the United States, where they are re 
quired to be of a specified amount, which is different from 
that of those described in the count. 

 . Let the judgment be arrested, and the prisoner discharged. 
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Asa McKenzie, Apm’r vs. Hunt & Conpry. 


Error from Lauderdale Circuit Court—Before the Hon. 
, Joun WHITE. 


—p—— 


The declarations and acts of a vendor, as to the ownership of property 
which he has conveyed to another, cannot be given in evidence, to de- 
feat the right of his vendee. 

A vendor is a competent witness to prove the fairness of a sale he has 
made. 


This was a case, under the statute, for the trial of the right 
of property. The record disclosed, that the defendants in 
error had originally obtained a judgment against one Brice 
M. Mayfield, whereon a feri facias had regularly issued. 
The sheriff returned on the execution that he had made a levy 
to satisfy the same on certain personal property described in 
hisreturn. Before a sale had been effected, of the property 
levied on, Booker claimed the same as trustee to 2 deed of 
trust, executed between the said Mayfield and one Asa Mc- 
Kenzie. On the trial of the cause, it appeared in evidence, 
that the property in question had been sold by Mayfield to 
McKenzie, for whose use it was claimed by Booker, as trus- 
tee. It further appeared in evidence, that by the agreement 
of sale, the said Mayfield was to retain the possession of the 
property for a stipulated period. 

The plaintiff in execution offered evidence to show that 
Mayfield proposed to part with some of the property in ques- 
tion, after the sale, and without consulting either McKenzie 
or Booker. He also offered to give in evidence the declara- 
tions of Mayfield, as to the ownership of the property after 
the sale. To all of which the claimant objected. 
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M’Kenzie The,court overruled the objections, and permitted the eyj. 
Heat & Coo- dence to. go to the jury, as circumstances which they might 
__4%Y.____censider, in connection with others, in determining whether 
the sale from Mayfield to McKenzie, was fraudulent, as to 
Mayfield’s creditors, or not. ‘The court charged, that the 
circumstances were of themselves slight, and entitle! to buy 
little weight ; but as it was out of the ordinary course of af. 
fairs for a man to offer to sell what was not his ewn, the juy 
might well consider the facts, and give them what weight they 
were entitled to. The plaintiff in error excepted to. this 
charge and opinion of the court, and assigned for error, that 
the declarations of Mayfield, together with his acts, as set out 
in the bill of exceptions, should have been excluded from the 


jury. 
Ormonp, for Plaintiff in error—1! Sfewart, 198. 
P Hopkins, contra. , 


By Mr. Chief-Justice Lipscomn : 

This’ was a trial of the right of property in the court be 
_low. The defendants in error were plaintifis in an exece 
tion against one Brice M. Mayfield, and caused the exec 
tion to be levied on certain property {i the possession of May- 
field, which was claimed by one Booker, as trustee, to whom 
it had been sold by Mayfield, to secure a debt due from him 
to McKenzie, the plaintiff in error. By the deed of sale it 
was expressed, that the property should remain in the posses 
sion of Mayfield? the vendor, for a stipulated time. On the 
trial of the right of property, the plaintiffs in the execution, 
were permitted by the court, to give in evidence the declare 
tions of Mayfield, as to the ownership of the property, and 
that he had offered to scll a part of it after he had conveyed 
it to Booker; but that these declarations and offer to sell, 
were not known to the trustee Booker, nor to McKenzie, for 
whose use the property had been conveyed. ‘The court be 
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‘low, in admitting this testimony, charged the jury that they ~~ 
might take it into their consideration, as circumstance$ slight Hant & Con- 
in themselves, but entitled to such weight in determining, tT: 





whether the conveyance to Booker was fraudulent or not, as 

they might think preper to give it. The objections to this 
testimony are, that it is secondary—not by a party to the 
suit—and that the declarations were made by one who was a 
competent witness. I am aware, that the practice of the 

courts authorises a great deal of latitude in the admission of 
testimony, where the question is .on the fraud or fairness of 

the transaction ; and I am inclined to the opinion, that under 

some circumstances, the declarations of the vendor, or his 

acts, would be admissible evidence to impeach the fairness of 

the sale. If these declarations were a part of the res gesta, 
and made whilst the sale was being made, or the offer to sell \ 
as his own property by the vendor after the contested sale, to 
the claimants of the, property, had been given by way of im- 
pairing the credibility and weight of the vendors’ testimony ; 
it seems to me that it would have been proper to admit it. 
Mayfield was certainly a competent witness to prove the 
fairness of the sale he had made, and if the claimants,of the 
property had introduced him for that purpose, it wotld have 
been the privilege of the plaintiffs in the execution to destroy 
his credibility, if in their power—and in doing so, it would 
have been competent for them to have proved that his acts 
and declarations were inconsistent with the truth’of what he 
hadsworn. Inthecase of Martin vs. Kelly,* this court ruled, 01 Stew, 198 
that the declarations of the, vendor after sale, could not be : 
given in evidence to defeat the right of the pyrchaser. This 
isa case very much in point. We are of opinion, that although 
the testimony was admitted under great restriction and cau- 
tion by the court, the circumstances of the case did not ren- 
der it admissible at all, and that it ought to have been re- 
jected. 


The judgment must be reversed, and the cause remanded. 
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Joun WILLIAMs vs. Tuomas B. Murpny. 


Error from Madison Circuit Court. 


i - 


Where a review is sought of the matters of a decree in chancery, in the 
absence of error obviously on the face of the former decree, there must 
be new and material matter pressing upon it, which has arisen, or beea 

' discovered at too late a period to have been made available, by proper 
diligence on the former hearing, to entitle a party to redress. But 
where the directions of a former decree have not been complied with, 
according to a just interpretation of their object and intent; or if a 
material matter might have been adjusted by the former decree, and 
was supposed to have been done, but by the artifice or evasion of the 
party complained of, has been omitted, or defeated—these are proper 
subjects of review, and chancery will interfere. 


In this case, Thomas B. Murphy filed his bill for review 
and injunction, against John Williams ; alleging that sundry 
mattegs in controversy between these parties, had been re 
ferred, with the proceedings on a former bill, filed by him, 
Murphy, to arbitration ; that an award was rendered, and 
by agreement, made the decree of the court, that Murphy 
should pay to Williams the sum of eight hundred dollars; 
and that Williams should place in the hands of a person de- 
signated for that purpose, certain notes and accounts due to 
the firm, to be collected for their jomt benefit : that at the 
time of the said arbitrament and decree, Williams had indue- 
ed the complainant to believe that all the debts for which he 
was liable as a partner, had been paid, but that he afier- 
wards discovered that a debt of three hundred dollars to be 
collected by the firm for a person in Philadelphia, still re 
mained unpaid against him ; having been received by Wil- 
liams, and applied to his own use: that Williams had not 
. transferred over the notes and accounts due to the firm, as 
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before decreed, but had fraudulently conveyed his property, 
and was a resident of another state. He therefore prayed a 
review and modification of the former decree, and an injunc- 
tion against the collection of the sum previously decreed 
against him. On a final hearing of the cause, on the bill, 
answer, and exhibits, it was ordered and decreed that the 
injunction be rendered perpetual as to the collection of three 
hundred dollars, which final decree, Williams now brings 
into this court, on assignments of error. 


S. Parsons, for Plaintiff. 
HopkKINs, contra. 


By Mr. Justice SAFFOLD : 
This cause having been submitted, without argument, on 


yoluminous documents, few of which are entitled to influence 
inthe decision, such only will be noticed as are considered 
material to the present determination. 

This bill having been filed by Murphy, alleges, among 
other things, that the matters in controversy, which related 
to the settlement of the partnership transactions between 
these parties in Kentucky, so far as the facts were then 
known, were referred, with all the proceedings, on a former 
bill filed by him, to arbitrationt—hat this was under an 
agreement and submission, that the award to be rendered 
should be made the basis of the decree in said chancery suit ; 
that accordingly it was awarded, and thereupon decreed, 
that Murphy should pay to Williams (besides the amount of 
a judgment which. had been enjoined) eight hundred dollars ; 
and that the latter should deliver to Samuel McKee, of Ken- 
tucky, or such other person as he should designate, all notes 
and accounts due to said firm, amounting to thirty-seven hun- 
dred dollars, (according te an exhibit made by Williams in 
this suit,) to be collected by said McKee, or such other per- 
son, for the joint benefit of both partners ; that at the time 
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Williams of said arbitrament and decree, the complainant Murphy, 
Murphy. was induced by Williams to belieye, that all the debts for 
which he was liable, as a partner,’ had been paid, but he af- 
terwards discovered that-a considerable amount remained 
unpaid, for which, he, as one of the firm, would be ultimate- 
ly liable. He charges, that a debt of about three hundred 
dollars, collected by the firm for S. Tams of Philadelphia, 
which was received by Williams and applied to his own use, 
and not carried to the credit of the late firm, remained thus 
unpaid (and which is understood to be t..e item on account 
of which the three hundred dollars, hereinafter meutioned, 
was enjoined by this bil])—Murphy also charges, that so far 
as he had been informed, Williams had not complied with 
~ the requisitions of the former decree, by deliyering over the 
notes and accounts to McIXee, or any other, which as he con- 
ceived, was intended by the decree to be performed as a con- 
dition precedent to Williams’ right to collect the eight hun- 
dred dollars, which had been decreed to him as aforesaid. 
He also alleges his information and belief, that Williams was 
insolvent, or had so fraudulently conveyed and covered his 
property, as te bid defianee tothe law. He also charges, 
and makes reliance on the fact, that Williams is a resident 
of another state, so that should he make further collections, 
being without the jurisdiction of the court, he complainant 
would be without remedy. The complainant therefore sought 
a review of the proceedings in his original bill, and in con- 
junction with the new matter herein referred to, asks, that 
the former decree should be so modified as to secure him in 
the premises, and in the meanwhile, that the collection of the 
sum previously decreed against him should be enjoined, &c. 
Williams’ answer denies the existence of any grounds for 

a bill of review— insists, there is no palpable error in the face 
of the original decree, or subseq-ent discovery of any written 
evidence of new facts, that would have been material in the 
trial of the cause prayed to be reviewed—except the alleged 
insolvency of Williams, and his non-compliance with the dé 
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cree ; both of which, he says, are utterly false. He adds, — 
respecting his solvency, that he is able to pay whatever the Murphy. _ 


complainant may be ehtitled_to from him. He avers, that 
he had placed all the partnership notes and accounts in the 
hands of McKee, exhibiting a schedule thereof, amounting to 
something over the thirty-seven hundred dollars aforesaid— 
but that McKee being much engaged in other business, and 
about to leave Kentucky, he had deposited said notes and 
accounts with him, Williams, requesting, that during his ab- 
sence, he would safely keep and endeavor to collect them, 
both of which he had done. He admits, that the debt alleged 
tobe due to Tams, still remained due, and says he would 
thank Murphy to pay it ; that the greater portion of the debts 
and accounts due, he cannot hope to collect, &c. 

At a subsequent term, a heariug was had on the.bill, an- 
swer, and exhibits, when the injunction was dissolved, and 
by consent of parties, the cause was set down for final hear- 
ing, with leave to take testimony. At a still later term, it 
having been made appear to tlie court, that McKee, the for- 
mer receiver, as aforesaid, was dead, the court appointed H. 
Owsley in his stead and ordered, that Williams should put 
in his possession the unsettled notes and accounts due the 
firm, or that he should execute to Murphy a bond with’surety 
for the faithful application of the debts he might collect— 
which latter was done. At the October term, 1830, on a 
final hearing, on bill, answer, and exhibit, it was decreed, 
that the injunc.ion be rendered perpetual! as to the sum of 
three hundred dollars, and that the complainant, recover his 
costs. 

It is sufficient to notice such only of the assignments of 
error, as bring into review this final decree. 

So far as this is to be regarded merely in the light of a 
bill of review, the principles as recognised in the case of Cal- 


‘ler & Malone, and in Bradshaw, Adm'*r, and Garrett and 


Wife, decided in this court, are justly applicable to this case 
also. Inthe absence of error obviously on the face of the for- 
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‘Williams mer decree, there must be new and material matter pressing 
Murphy. upon it, which has arisen, or been discovered at too late a pe- 





riod to have been made available by proper diligence on the 
former hearing. If, however, the directions of the former 
decree have not been complied with, according to a just in 
terpretation of their object. and intent ; or if a material mat- 
ter might have been adjusted by the former decree, and was 
supposed to have been done, but by the artifice or evasion of 
the party complained of, has been omitted or defeated, and 
which his fiduciary capacity enabled him to effect, chancery 
is competent to afford redress. 

If, by reason of the intimate connection between the sub- 
jects of this bill, and the former—rendering reference to the 
other unavoidable in reaching the merits of this, the present 
bill has assumed, in some degree, the title or character of a 
bill of review, when it embraces objects sufficient to sustain 
an independent bill, it is competent for the court to regard it 
according to its true nature, and to afford relief so far as the 
rules of chancery practice will allow. As the hearing in this 
case has been had on the bill, answer, and exhibits ; and 
from the nature of the facts, they are presumed to be _per- 
fectly within the knowledge of the defendant, and as he has 
answered in relation to them, admitting some, or answering 
evasively respecting them, and denying others, but requirt- 
ing no proof of any, the allegations of the bill are to be takem 
as true, except so far as denied. One of the main objects of 
the present bill was to obtain indemnity, by means of the in- 
junction on the eight hundred dollar decree, against the debt 
due to Tams, which, as is alleged, Williams had induced 
the complainant to believe had been paid previous to the for- 
mer decree. The arbitrament and decree appear to have 
proceeded on the supposition that this payment had been 
made; and from the admitted nature of the debt, and the si- 
tuation of William he being the partner to whom had been 
entrusted the settlement of the concern, it was incumbent on 
him to have made the payment, and this should have bees 
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done eut of his individual funds. He does not pretend to 
deny the allegation, that the money received, which created 
the lidbility, though charged to the firm, was applied to his 
own individual use. He admits, that it remained unpaid, and 
does not deny but that it is a just demand against himself in- 
dividually, but for which the compiainant remains equally re- 
sponsible to Tams ; nor does he aver, that there was any ex- 
press determination by the award, or previous decree, con- 
cerning it, or deny that he pretended it was paid. It is also 
to be observed, that the pretended performance of the origi- 
nal decree, in respect to transferrjng the collection of the 
notes and accounts to another, bears the aspect of evasion. 
It does not appear that McKee, or any other than Williams, 
ever entered on the execution of this trust; but that there 
may have been a formal delivery and re-delivery of the pa- 
pers between Williams and McKee, the cause for which, as 
stated inthe answer, was, that McKee had not sufficient lei- 
sure, and was about to be absent from Kentucky, so that in 
fact there was no transfer of the ¢rust from Williams, who 
had been declared an improper person to exercise it. The 
cause assigned for the failure was insufficient in its nature, 
and in the contemplation of the chancellor who ordered the 
change. The transfer was directed to be made to McKee or 
such person as he might appoint—a faithful observance of the 
requisition would at least have suggested to Williams the 
propriety of proposing to McKee to designate a different per- 
son, as authorised by the order, and which it may be presum- 
ed he would have done. As respects Williams’ alleged in- 
solvency, his answer is not entirely satisfactory. Though 
he denies it by a general negation, and says that he will be 
able to pay any amount that the complainant may be justly 
entitled to recover of him, this is not an averment of an abili- 
tyto pay what the complainant alleges to be due. He does 
not answer the charge of having convéyed and covered his 
property in order to secure him; nor does it follow from the 
averments of the answer, that Williams was, at the time, a 
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Williams safe receiver of the amount due on the schedule of accounts, 





vs. 
Murphy. 


as exhibited by him; for if it be true, ws he says, that the 
larger portion thereof is not likely to be recovered, still the 
amount to be received, might be twelve or fifteen hundred 
dollars, one half of which would belong to complai iant, after 
being indemnified against the Tams debt. It is also to be 
observed, that.under the proceedings in this bill, a bond with 
surety has necessarily been taken from Williams, for a faith 
ful application of the moneys to be collected by him, which be- 
ing a part of the object of the bill, gives to it an additional 
claim to the sanction of the court. In this view also, may be 
regarded the consent of Williams, after the dissolution of the 
injunction granted upon it, to set down the cause for final 
hearing. But the final decree goes further thanthe object of 
indemnifying the complainant requires. It perpetually en- 
joinsthe collection of three hundred dollars of the amount of 
the decree against Murphy, as though he had paid the debt te 
Tams, which was equitably due from W illiams alone, such not 
being the state of the case, but, so far as the record shows, 
the debt yet exists against both the parties, the complainant 
can be sufficiently indemnified by a qualified or temporary in- 
junction, until discharged from this liability—and to this, un- 
der all the circumstances, I consider him equitably entitled. 

It is therefore considered, that the decree rendered below 
should be so amended, as to enjoin the collection of the 
three hundred dollars only, until the clerk of the Circuit Court, 
acting as master in chancery, shall receive satisfactory evi- 
dence of the payment by Williams of the debt due to Tams, 
as aforesaid; or until he, Williams, gives boad and surety, 


residing in Madison county, to be approved of by said clerk” 


and master, to indemnify said Murphy against al] future lia- 
bility on account thereof; and that Murphy pay the costs of 
this court. Thisis the decisionof the court. 
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ELIZABETH BRADSHAW, ef al. vs. LEWIS GARRETT, ef uz. 


Error from Lawrence Circuit Court—Before the Hon. S. L. 
PERRY. 


A bill of review may be granted either for errors of law apparent in the 
decree sought to be reviewed, or for the discovery of new matter. 

As a general rule, no review ought to be granted of a fact previously in 
issue, on account of newly discovered evidence ; unless that evidence 
‘be in writing, or on record, and does not consist in swearing alone. 

While this rule will be applied to the situation occupied by parties, it 
must appear that they have done every thing which can reasonably be 
required, to avail themselves of new matter during the pendency of 


the writ, which they desire to review. 


This case came up on the dismission of a bill of review. 
_ In 1824, William Brad-haw recovered a judgment on a 
note for one hundred and twenty-five dollars against Lewis 
Garrett. Garrett had married with the widow of one Ogel- 
vie, on whose estate Bradshaw was co-administrator with 
Mrs. Ovelvie ; and the note forming the foundation of the 
judgment had been given to Bradshaw by Garrett in settle- 
ment for moneys paid as such administrator. In 1827 Gar- 
rett and wife filed their bill to enjoin the judgment, on the 
ground that it had been obtained by fraud and duress. The 
bill alleged that Bradshaw had obtained the note by falsely 
pretending to have paid a debt previously subsisting against 


the estate of Ogelvie, when in fact he had: not done so.— 


Bradshaw’s administrators, he being deceased, answered 
generally as to their belief of the fairness of the transaction 
under which the note was obtained. On the hearing of the 
testimony taken in the cause, the injunction was perpetuated. 
In 1829, the plaintiffs in error filed their billfor review. The 
ground relied on in obtaining this review, was the discovery, 
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Bradshaw that during the pendency of the former suit, Garrett was dis. 


vs. ° ° . . 
»__Garrett. covered to have in his possession a memorandum or receipt, 





~~ disclosing the items for which the note had been given, and 
thus proving the fairness of its consideration. T'o this bill for 
review, Garrett and wife filed a supplemental bill, insisting 
‘that the note had been given without consideration and fo 
duress. In 1831, Perry, Chancellor dismissed the bill fo 








, review. 

ee The plaintiffs now assigned that dismission as error, 
the ground that the new matter discovered was sufficient t 
authorise the review. 


Hutcutson, for Appellants. 

The note from Garrett to Bradshaw, was given in 1822, 
the judgment on it was rendered in 1824, the injunction of the 
judgment was granted in 1827, and now in 1834, it is to be 
finally determined if a debt, founded on good consideration, 
shall be collected! The bill for the injunction was by Gar 
rett and wife, she being the relict of Ogelvie. It alleged, 
that many years before the note, she and Bradshaw were ap 
pointed administrators of Ogelvie; that he acted solely ; that 
when the note was given there was a suit pending against 
them in the District Court of West Tennessee for one hum 
dred and twenty-five dollars, and that B. by falsely stating 
he had paid the demand, got the note, when truly judgment 
in the case was not given until 1825, and then paid by Th 
White, her brother. There was a fugitive averment of a dé 
vastavit by Bradshaw. The administrators of Bradshaw a 
swered on belief, that there was neither fraud nor devastavi 
and that the note was fairly obtained, and for a good consi 
deration. The documentary and testimonial evidence re 
on the hearing, had been filed and taken by Garrett and wife. 
It contradicted the idea of devastavit, showed a final settle 
ment of Ogelvie’s estate in 1816, and a balance found in fa- 
vor of the administrators of $206 50. It showed no misre- 
presentation or unfairness in obtaining the note, and the on 
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ly disclosure about the consideration was that by White, who Bradshaw 


stated that Bradshaw presented a claim on account of a pay- 
ment tothe marshal of West Tennessee, and other items 
constituting $125, aid his wife proved that Garrett, after 
doubting and deliberating, gave the note to shun law. The 
chancellor, SAFFOLD, not mistaking any doctrine of equity, 
but by a most palpable mistake as to what was proved, per- 
petuated the injunction, as if the note had been obtained 
without consideration and by fraud; but deeming the excuse 
for not defending at law, doubtful, taxed the costs to. Garrett 
and wife. His decree was in t eptember, 1828. At March 
term, 1329, Bradshaw's administrators presented their bill 
for review, and it was on full argument, allowed., It sought 
review, and change of the decree for error apparent, and for 
new matter. The new matter was, that in August prior to 
the decree, when Garrett was examining his witnesses in 
Maury, Tennessee, he produced the receipt he had taken 
from Bradshaw, expressing the items for which the note had 
been given ; that, that disclosure enabl:d the administrators 
to obtain full information, and to prove that their intestate 
had paid those items; that not having time to obtain a 
commission from Alalama for the examination of the witnes- 
es, and remission of the evidence, before the approaching 
term, they sent their agent to attend the court and procure a 
continuunce ; that he did attend, and left an affidavit of con- 
tinuance with J. B. Craighead, the solicitor, but returned to 
Tennessee before the cause was called; that it was believed 


_acontinuance had been sought. ‘This bill was verified, by the 
agent, who had been present at the exhibition of the receipt, 
‘andthe letter of A. Porter to the administrators, about the 


items raised in the receipt, was exhibited. When the re- 
view was ordered, Garrett and wife obtained leave to amend 
their bill, and did file an amendment, in which the receipt it- 
self was exhibited, and the new matter admitted. The 
amendment, however, alleged, that the items had not been 
paid by Bradshaw, and that the note originated in the cireum- 
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stances of duress alleged. . At September, 1830, there was 


£ Glarreti. an agreement of the parties, entered of record, that the bill 


of review and amendment should be as upon publication and 
confesso, and that upon the re-hearing, allthe evidence should 
be read, so far as competent, relevant, and credible, waiving 
all other objections. This embraced the depositions taken 
before and since the decree. There was not the least proof 
of the matters of avoidance contained in the amendment— 
whilst on the contrary, the new matter stated in the bill of 
review, and admitted in the amendment, was amply estab 
lished. Chancellor Perry, at March term, 1831, dismissed 
the bill of zeview, at the costs of Bradshaw’s administrators, 
and charged them with the costs of the amendment. 

The matters assigned for error, raise these questions : 

1. Was the bill for review the proper mean to reform the 
decree ? 

. Were the errors assigned to reverse it, well taken ? 

3. Was the new-matter properly introduced—was it suff 
cient—was it proved ? 

The ordinary course to reverse a decree, is by appeal , but 
it may be donetin the court of original jurisdiction by original 
bill, if obtained by fraud, by motion to correct a miscalcula- 
tion or ministerial error, or at the same term, or before ern 
rolment, by a bill in the nature of one for review, for error 
apparent or new matter. But after enrolment, a bill of re 
view lies, to reform the decree for error apparent on its face, 
or context, or for newly discovered matter. These princi- 
ples were sufficiently recognised in Caller vs. Malone, June, 
1832. , 

As Judge SAFFo.Lp gave the decree alleged to be errone 
ous, and as it is desired to have the cause finally determined 
by a full court, we omit toapply the doctrine of Caller vs. Ma- 
lone to the errors assigned in the bill of review, or to urge the 


consideration of them. 
Then as to the last enquiry. It is declared in Caller vs. 
Malone, that the ancient rule in regard to the ground laid for 
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is sufficient if it were discovered at a time or under circum- 
stances that prevented its introduction onthe hearing. Thus 
it was in this instance: there was not time after the discove- 
ry to obtain the evidence; and full diligence was used to ob- 
tain a continuance. It is presumable a continuance was 
prayed, and the rejection of it could not of course appear. 





Bradshaw’s administrators were defendants, and ‘could not 
save their rights by a dismission on the refusal of a continu- 
ance witha view to reinstate suit. Yet if the ground laid for 
presentment of the new matter had been insufficient, it was 
addressed to the discretion of the court below, and having 
been held sufficient, the only subjects of determination left 
open were, the insufficiency of the new matter, and whether 
it was proved.— Wilson vs. Webb, 2 Cox C. R.3. The suf- 
ficiency of the ground for offering the new matter was ex- 
pressly submitted to the discretion of the chancellor, by the 
statute on the subject of bills of review. To order the case 
to be re-instated and re-heard, was no decree on the merits ; 
only a determination that the circumstances inducing it were 
satisfactory. It was equivalent to reinstating a cause after 
anon-suit, or grantinga new trialat law. But since Garrett 
and wife, by their amendment, have not only admitted the 
receipt, which was the chief new fact, but brought it into 
court, and alleged matters in avoidance of it: since by this 
step Garrett has tacitly admitted that the injunction was ob- 
tained and perpetuated by his own perjury, and the course of 
justice perverted and abused, are we to cast back in quest of 
the Shebboleth by which Bradshaw’s administrators got back 
into the sanctuary, in regard to the facts evidenced by the re- 
ceipt? Isthis to do justice and equity? Then as to the 
agreement to re-hear the cause on the original and new evi- 
dence, is that to have no influence? Is this to be a case in 
which both parties have agreed to a re-hearing, on a subject 
cognizable in ehancery,—but which cannot be heard on 
its merits—because a continuance might have been ask- 





ok 


the introduction of new matter, is relaxed, and that now it Bradshaw 


vs. 


Garrett. 
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Bradshaw ed—beeause there might have been evidence that it was 
| oe not asked? If such be truly the mode in which equity, 
i 


the end of all law. can alone be attained, it is greatly to be 
desired that the temple be closed up forever, and the citizep 
no longer deluded by the hope of obtaining it here. In this 
instance it will be seen, that after a debt has been ascertained 
by adjudication at law, the chancellor has taken cognizance 
of it ; and when finally both parties agree he shall hear the 
whole evidence about it, he will not ; because on one side the 
form was not observed, although the subject was previously 
brought before him by perjury! If Garrett. with the receipt 
in his pocket, could safely and truly verify the hill for injune 
tion, then the term perjury may be too harsh ; but how isit 
to be otherwise esteemed ? 

Was the new matter sufficient ? The rule put in Caller vs, 
Malone, is, that in general it must not be merely additional 
or cumulative, nor to be shewn by oral proof; yet, though it 
be additional and cumulative, if it hear on the decree, and 
be such as may require the decree to be different—and if too 
the evidence be in writing or of record, it may be received, 
The evidence here was in writing.. The receipt newly dis 
covered, became the highest and unerring evidence of the 
real consideration of the note. The items it mentioned be 
came coupled with the note by the evidence of Tho.i:as White, 
taken by Garrett and wife, before the decree ; and to defeat 
the receipt produced by themselves, with their supplement, 
it was only required that they should prove the matters of 
avoidance they averred. That they did not do. On the 
contrary, Bradshaw’s administrators proceeded to prove, and 
did prove affirmatively, ‘that Bradshaw had paid the items 
specified. 

Not to examine whether the decree perpetuating the in- 
junction originated in an obvious mistake or inad\ ertence of 
the presiding Judge, or in a deliberate judgment, in wh.ch he 
mistook or misappliedthe law—but taking the whol« evidence 
together, it will appear that there never was the least.ground 
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the causeless and vexatious delay occasioned to the adminis- 
trators of Bradshaw, ought to be compensated by the dama- 
ges allowed by the statute, and that too, ‘o the utmost. 
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¢ STEWART, contra. 


By Mr. Justice THORNTON : 

This case comes into this court by appeal from a final de- 
cree of the chancellor below, dismissing « bill of review, al- 
lowed for the purpose of opening a decree pronounced, per- 
petuating the injunction of a judgment at law. The injunc- 
tion was granted upon allegations that the note upon which 
the judgment at law was obtained, was executed to the intes- 
tate of the appellants without any good or valuable conside- 
ration, but upon a false representation by him that he had 
advanced the amount of said note in satisfaction of a certain 
jadzmeant, for which the estate of one Ogelvie, (of whom Gar- 
rett’s now wife, was late relict, and co administratrix with 
Bradshaw) was liable; and that the false representations 
were not discovered in time to defend at law. The appel- 
lants answered the said bill, denying the alleged illegality in 
the consideration of the said note. Afterwards, upon the fi- 
nal hearing of the cause, the injunction was perpetuated by 
the decree of the chancellor. At the next term after this de- 
cree was realevel, the appellants file1 a bill praying for a 
review of the said cause, bec.use of sundry errors assigned 
as apparent in the decree, as also hgcause of new matter, dis- 
covered, as is alleged, too late to be available on the former 
trial. 

The failure of the consideration of the note upon which the 
judgment at law was obtained, rests upon the proof relative 
to the statemen:of the said Bradshaw to the appellees ; that 
he had paid the amount towards the discharge of the judg- 
ment above mentioned ; and the further proof, that the said 
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ought to be restored, at the costs of Garrett and wife; and  Gurrett. 
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to impeach the note. The judgment upon it, therefore, Bradshaw 
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judgment was in fact, satisfied by other means, and not by 
Bradshaw. ‘The new matter disclosed in the bill of review, 
is a receipt in the following words: “ Dec. 16th, 1822—Re. 
ceived of Lewis Garrett one hundred and twenty-five dollars 
in full of all moneys paid by me as administrator of the estate 

of David Ogelvie, dec’d, to the following persons, to-wit, &e.” 
specifying the amounts paid each, and tested by the hand 
and seal of the testator Bradshaw, and then the additional 
explanatory facts, supported by parol testimony, that Garrett 
held such receipt in his possession during the pendency of the 
former trial, and acknowledged that he executed the note 
upon which the enjoined judgment was recovered, upon the 
execution of the receipt—the one hundred and twenty-five 
dollars named therein being paid by the said note, and not in 
money as therein stated. 

This new matter would, it is apparent, have had power 
ful weight in the former trial, if it had not produced an ep 
tirely different result ; but before we can advance to an er 
amination of the whole evidence and to a decision upon it 
we are met by the preliminary question (which arises in eve 
ry case upon appeal from the final decree on a bill-of review) 
whether it was competent for the chancellor, according to the 
settled rules regulating his discretion in such cases, to grant 
the prayer of the bill and open the decree already pronounced 
between the parties. 

A bill of review may be granted either for errors of law ap 
parent in the decree, or for the discovery of new matter. 
The former ground not being relicd on in this case, it rests 
upon the new matter disclosed in the bill. 

The settled rule in relation to bills of review, and the new 
matter upon which they originate, is that no review ought to 
be granted ofa fact formerly in issue, on account of evidence 
newly discovered, unless that evidence be in writing or re 
cord, and does not consist in swearing only.* In order to 
apply this rule, let us first see what is the nature of the new 
matter disclosed in this bill of review—that is, whether it be 
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new matter pressing upon the decree, which was not in issue 
on the former trial—or cumulative testimony only, in sup- 
port of the same issue. To test this, what was the matter 
which properly constituted the issue in the original trial ? 
The bill for the injunction was solely founded on the allega- 
tion of fraud in the consideration of the note sued upon at 
Jaw ; the issue was the validity, or not of its consideration. 
The new matter, according to my apprehension, is nothing 
else than testimony to that issue. Such being the nature of 
this new matter, it would clearly be an insuflicient founda- 
tion for a review, unless, under the exception expressed in 
the rule above laid down, such new matter or evidence be in 
writing or record, and does not consist in swearing only. 
This leads us to the consideration uf the new matter in refer- 
ence to that exception to the rule. So far as it consists in 
writing, it is a receipt executed by the intestate of the appel- 
lants, as copied above. ‘This by itself, without the parole 
testimony accompanying and explaining it, sheds not the 
least light upon the former issue. It is the parole testimony 
of Garrett’s possession of this paper, and his acknowledg- 
ments respecting it, together with the proof that it was for 
Garrett’s note for the one hundred and twenty-five dollars, 
and not for the sum in money, as it purports to be, which 
alone render the writing in the least degree material, or even 
admissible as evidence on the first trial. The newly disco- 
vered written evidence then, I consider whoily nugatory, un- 
less the parole evidence alluded to be also introduced ; which 
it seems to be well settled, cannot be admitted as to a point 
put in issue in the former trial.* 

The operatiou of the general rule, may in this instance, 
seem to inflict a particular hardship, which is often the case 
with the general rules of jaw : but the rule cannot be depart- 
ed fro Its tendency is highly salutary, impelling the par- 
ties Mdreonce in the prosecution of their rights—tending to 
terminate litigation as a preventive of perjury and its subor- 
nation—and of the undue advantage which would often be 
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Bradshaw sought, by withholding the matter and taking the chances of 
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a trial, then in case of a failure, introducing the cumulatiye 
evidence by bill of review, when by lapse of time, the means 
of meeting it on the other side may have been swept from the 
scene of action. The principles of equity applied in this d. 
cisson, are recognised by this - ourt in the cas* of Caller vg, 
Malone, in which there is a luminous exposition of the author 
ities relative to this branch of equitable jurisprudence. 
This is the course of reflection, by which I have arrivedat 
the conclusion, that the decree appealed from, should be af 
firmed. In this e mclusion there is a concurrence of the 
whole court ; but my brethren entertain the opinion that the 
rule laid down above, that no review ought to be granted of 
a fact formerly in issue, on account of evidence uewly disco 
vered, ought not to be extended to embrace the new facts set 
up in this bill. They consider, and perhaps with the best 
reason, that as the complainants in the bill for review, were 
only rep esentatives of the deceased, William Bradshaw, and 
so not presumed to be coznizant of the facts; and asthe fuets 
themselves as set up, are more properly rebutting of those 
adduced on the other side, than strictly cumulative upon 
others before proven upon the same point by them ; it would 
have been admissible to allow them the benefit of those facts 
by billof review, if they had used the requisite diligence to 
procure them inthe former trial. _ This latter view of the 
case, makes it necessary to consider whether such diligence 
was used; as in any event, let the facts be of what nature 
they may, should be required of a litigant, and in default of 
which, a bill of review would not be entertained. The facts 
came to the knowledge of the complainants about the 25th of 
August, ard the trial term of the Lawrence court at which 
the cause was heard, commenced on the first Monday in Sep 
tember following. Whether there would have begga rea- 
sonable time in this interim to have taken th ssary 
proofs, the record does not disclose enough of the attending 
circumstances to enable us to determine. If however, the 
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take the proofs, yet it surely was incurhbent on’ the parties to 


matters to be proved. « No sufficient excuse. is ’ifforded for 
this omission, and hence, even if the matters discovered could’ 
otherwise furnish ground. for a ‘review, we all concur in the 
opinion, that the, complainants cannot now disturb the former 
adjudication—not having done every thing whieh could be 
reasonably required, to avail themselves of the new matter 
during its pendency. 



















AntTHony H. Metcatr vs. Mites T. Watkins. 
Error from the County Court of Madison County. 


Qe 


Anote or bill made for the especial accommodation of an individual, to 
enable him to raise money by its discount, at a rate beyond the legal in- 
terest, is usurious in the hands of an innocent purchaser, and he can- 


made, not evidence. 

» 
‘ This was an action on a bill of exchange, instituted by 
Watkins the holder, against Metcalf the drawet. 
In tht action below, the defendant Metcalf plead, 
First—T hat the bill was drawn by him for the accommo- 
tion of one Roberts, without any consideration On his part, 
to enable the said Roberts to precure its discount at a 








distance of the residence of the ‘parties and witnesses were Metealf 
such, as made it impracticable, with ordinary diligence, to .w 


apply for a continuance of the cause 2 which we are bound® Marsh. 459. 
to infer would have becn granted upon proper affidavits of the ; 


not maintain an action on it; being yoid in its original fi tion. Fey 
The declarations of the person for whose accommodation the paper is P 
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Mewait rate beyon/ the legal interest’ That it was so: discounted by 
Watkins... Watkins for thirteen per cent. and alleging scienter. 
bie Second—'1 “he same facts without scienter. 

On these pieas, there was replication, rejoinder, sur-re- 
joinder and issue. The pleadings all admit that the bill in 





drawer, payee and indorsers, and Roberts. 

In the progress of this cause below, many exeeptions were 
taken to the opinions of the court. The following, however, 
comprise the errors on which the cause was adjudicated'in 
this court. AP fs 


Watkins was ignorant of the circumstances under which the 
bill in question was formed and indorsed, yet it was usurious 
and veid. The court refused to give these: instructions, but 
on the contrary charged the jury, that if they believed Wat- 
kins was ignorant of the circumstances attending the crea- 
tion and indorsement of the bill, and unconcerned in its for- 
matien, then, though it was without consideration as between 
* * the parties to it, it was not usurious. 

Second.—On the trial of the case, the court permittod the 


declarations of Roberts, the person for whese accominodation 
the bill was drawn, to go the jury as proper testimony. 
™ The learned and elaborate opinion, delivered by the Chief 


Justice, contains such an explicit statement of this case, that 
it has been thought sufficient, to furnish the above brief his- 


“t, tory of the. points involved in the decision.’ In justice, how- 
x ever to the able arguments of counsel in this important case, 
a. it may be well to state, that it appeared that Watkins, before 


discounting the bill in question, called on Metcalf to enquire 
of its genuineness, and was answered, “that it was all right.” 
Metca'f averred, that this reply related solely to the execu- 
tion of the bill. It was however, insisted on as evincing ® 
fraudulent representation to Watkins. 


controversy was drawn without consideration as- between the 





First.—The defendant moved the court to instruct the 
jury, that if from the evidence they believed the plaintiff 
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McC.une, for Plaintiff. 


Hopkins, for the Defendant in error. 

The evidence of what Roberts said when he sold the bill to 
Watkins, was competent. His statement is a part of the 
contract, and may be proved by the testimony of the same 
persons, who can prove any other part of the contract. His 
representation was a part of the inducement of Watkins to 
purchase the bill, and could be shewn by evidence from the 
same source, that the price, another part of the inducement, 
at which the bill was offered, could. Against Roberts, the 
purchaser could prove his representations, by any competent 
witness who heard them. Watkins acquired the bill upon a 
contract with Roberts, and had a right to prove it by any 
one who knew what the contract was. If the the purchaser 
had been informed by the seller, that the bill was an accom- 
m>1ation one, any one who heard it would have been compe- 
tent to prove it. When one makes a contract, he does not 
rely for the evidence of it upon the other party, but upon dis- 


interested persons. s 

ifthe purchase of a bill at a discount greater than the le- 
gil rate of iaterest, without a knowledge of its character, and 
wit ao intention to lead money, be constructive usury, the 


pea saould consist of the facts only which constitute such usu- 
ry=2 Crit. Pl. 493— Note G. 3 Term Rep. 299, 300. The 
pleas in this case aver, that the usury was intentional and 
corrupt—that the bill was made with the knowledge and by 
the request of Watkins, and with the purpose, by all the par- 
ties, to evade the statute against usury. As these facts were 
put in issue, the defence could not be sustained without evi- 
dence of their truth, and there was none such. The instruc- 
tion of the court, that Watkins was entitled to a verdict, if 
Metcalf had failed to prove the facts he had put in issue, was 


» correct.— Harper vs. Cowan, in this Court—Gould’s Pi. 163, 


Sec: 186. 
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A part of the issue is, that the seller represented to the 
purchaser that the bill was founded upon a valuable conside- 
ration—that Metcalf was applied to before the purchase wag 
made, to know if he. liad signed4t—that he replied that he 
drew it and all was right—that these representations induced 
Watkins to purchase the bill. As these facts were in issue, 

Watkins had a right to prove them, and did so.—Gould’s Pl, 
163, Sec. 186, 411—Sec. 57, 413—Sec. 60—1 Chit. Pl. 605. 
The rejoinders to the replications, admit enough to secure to 
Watkips the judgment, which he obtained. They admit 
that Metcalf, upon the application stated in the replications, 
did give the information which has been referred to; and if 
his pleas be true, that he fraudulently suppressed the truth, 
to induce Watkins to purchase the bill.—1 Gallison’s Re. 
ports, 400. 


To a plea of intentional usury in the creation of a bill filed 


‘ ; ‘ . i 
against an innocent indorsee, it would be a good bar to the 


plea, to aver in the replication, that the indorsee applied, be- 

fore he purchased it, to the drawer for information concern- 

ing it, or to know if his signature were genuine, whe inform- 

, ed him that he drew it, and that it was all right—1 /Vash. 
Rep. 296, 389, 390—Ord on Usury, 107, 109—Note G.— 
The same principle. would make such a replication a good 
bar to a plea, that stated the bill was an accommudation one— 
was discounted at a rate greater than the legal rate of inter- 
est, and concluded that tt was therefore, usurious. There is 
such a replication to each of the pleas in this case. 

The protestando in the rejoinders is an admission that Ro- 
berts made the representations upon the sale of the bill, which 
are stated in the replications—Gould’s Pl. 411, Sec. 57—413, 
See. 60—1 Chitty’s Pl. 695. - That he did so was proved by 
other evidence. It is stated in the pleas, that the drawer, 
indorsers and Roberts, intended, when the bill was made, 
that Roberts should sell the bill at a discount greater than 
the legal rate of interest. It thus appears there was a de- 

sign common to them all, in the creation of the bill, that the 
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statute against usury, should, if it could by such a sale, be 
violated. As this was their common purpose, the statement 
made by Roberts, that the bill had been made upon a valua- 
ble consideration, binds them all, and precludes the defence 
that there was no consideration for the drawing and indors- 
ing the bill.—2 Starkie on Ev. 44, 46—1 Wash. Rep. 296, 
539, . 

Whether the sale of an accommodation bill at a discount 
greater than the legal rate of interest, to one ignorant of its 
character, be usurious or not, need not be settled in this case. 
The issues were not confined to the fact, whether the bill 
were of this character ; they embraced other matters. If, 
as the pleas allege, the bill were drawn for the accommoda- 
tion of Roberts, the proof shews that Watkins did not know 
it; and the fact admitted in the rejoinders, that Metcalf with- 
held the information of its character, when he had an oppor- 
tunity to give it, fixesa fraud upon him. The fact which 
proves the fraud, being an admission upon the record, cannot 
be contradicted by other evidence, and entitles Watkins to the 
afirmance of his judgment, although this court may think, 
the county court erred in the instruction it gave to the jury, 
as tothe law applicable to the purchase of an accommodation 
bill, by one ignorant of its character, at a discount greater 
than the legal rate of interest. ‘The effect of a reversal, 
would be a new trial; but that is never granted in a case in 
which a like result would be inevitable, although error has 
been committed pon the trial—2 Johns. Rep. 36—1 Johns. 
Cases 255—3 Johns. Rep. 239. 

A Supreme Court will not reverse, although"there be er- 
ror, where the record shews the successful party is entitled to 
the judgment he has.—1 Cranch, 1382—3 Littell’s Rep. 15— 
2 Peter’s Rep. 354—4 Cowen’s Rep. 674, 680—1 Gallison’s 
Rep. 400—5 Amer. Dig. 177. 

The most credible evidence in the cause, shews the bill 
was drawn upon a valuable consideration. This evidence is 
afforded by the deed of trust made by Roberts for the benefit 
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Metedif of Metcalf, which contains an acknowledgment. that Metcalf 
Watkins had sold the bill to Roberts. From the deéd, it appears that 
Metcalf drew and sold the bill to Roberts for $3500, to be 
paid by the latver tothe former one month before the bill mae 











; tured, and Metcalf secured interest to himself upon this sum 
g@from the time appointed for the paymont of it by Roberts 
If Metcalf were guilty of usury in that transaction, the bill 
which he drew and advanced for the grant and covenants ig 
the deed, is valid and binds him. ° The holder is as well en 
titled to recover upon it, as Roberts would have been to hold 
the money, if money instead of the bill had been advanced 
upon that transaction. 
ifthe instruction of the inferior court must be deemed a 
declaration of law, applicable to the case of a purchase of an 
accommodation bill, by one ignorant of its character, at @ 
discount greater than the legal rate of interest, its correee 


ness can be shewn. There cannot be usury without a loaw 


of money, or the forbearance of a debt ; if therefore, the bill 


were fairly purchased, as-all the evidence shews it was, by 


Watkins, without knowing it had been made for accommo 
davion, the purchase was not usurious. The question of usi- 
ry does not depend upon the rate, at which the bill was dis- 
counted, but upon the fact whether the purchaser intended to 
lend money or buy a bill.— 2 Munford’s Rep. 36—4 Cowen’s 
Rep. 297—5 Randolph's Rep. 333—3 Day’s Rep. 268—3 
Starkie on Ev. 1521—Hardin’s Rep. 81—8 Term Rep. 390— 
8 McCord’s Rep. 365—5 Randolph’s Rep. Appendix 622— 
Ord on Usury 107,108, Note G. 109—2 Mod. Rep. 279. 

A bill of exchange founded upon a valuable consideration, 
‘may be purchased ‘at any rate of discount, however great, 
without violating any law—1 Dallas Rep. 217—2 Hen. & 
Munf. 14—2 Dallas’ Rep. 92. Every bill imports a consi- 
‘deration, and in the hands ofan innocent holder for a valua- 
ble consideration, the drawer cannot shew the want of consi- 
deration, fraud, or illegality of any kind, except usury or 
gaming. When the defence is usury in the sale of a bill, be- 
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cause the purchase was made at a discount greater than the 


teal legal rate of interest, it does not conduce to prove,the usury, 


to show that the bil was drawn for accommodation, unless jt 





na be proved also that the® purchaser knew that fact—o Ran- 
ma- dolph’s Rep. 417, 418—Chitty on Bills, 68, 81. 
sum q ‘The purchaser of a bill founded upon a valuable considera- 
srtg, tion, cannot have his right to recover, upon it impaired by 
iy @ proof of the discount at which he bought it; and the fair pur- 
sil chaser of an accommodation bill, who did not know its cha- 
en. @ meter, should be protected against the effect of such proof. 
old Ifthe bill be not drawn upon a gaming or usurious conside- 
ced § Mtion, it imports a consideration which cannot be questioned, 
whilst such a purchaser is the holder. The case in this Court 
dg go Faris & Powell vs. King, did not require the court to de- 
* an qpede whether the purchase of an accommodation bill or note, 
t ag eyone ignorant of its character, and at a discount greater 
al than the legal rate of interest, was usurious. In that case 
oan y Mone could doubt from the evidence, but that the transac- 
bill tion was a cover for usury. ‘The purchase of the note was 
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By 
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apretext merely. It was the object of the holder of the note 
tolend money, and he knew it had been made for accommo- 
dation, and to enable the person of whom he received it to 
borrow money. The authorities relied upon for the defen- 
‘dant'in error, are founded in principle, from which the deci- 
sions tipon this point to the contrary, derive no support. 

The purchaser of a bill usurious in its concoction, ifhe had 
no notice of its character, can recover of his immediate in- 
dorser what he paid for the bill. Why? Because he did not 
participate in the guilt of the usury, and the contract on which 
he acquired it was legal. Upon that contract he can reco- 
ver against him, who is a party to it; although he cannot re- 
ver against the drawer, because the contract on which it 


Was drawn was usurious. As Watkins did not know the 


tharacter of this bill, no one could deny his right to recover 


Gof Roberts what he paid him for the bill. There was no 


F"surious contract before the bill was sold, because no one had, 
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Motel given or received ES. A one had bound himself to. pay, 
Watkins. or promised fo accept usury—no one had ingurred the penal- 


~~ tiésof usiry. That the contract on which the purchase was 
made, was legal, is demonstrated by the liability of Roberts, 
the only party to-it, for the amount of the sale. As the con 
tract of purchase-is egal, not infected with usury, for if it 
were, there could. be noTecovery against Roberts, and no 
usuty was.committed before the sale, where can the alleged 
usury be found? or what can prevent a recovery against the 
drawer upon his bill, which wasmot drawn upon a gaming 
or usurious consideration. There cannot be a case of usury, 
in which, the parties to it may not be subjected to the penal- 
ties‘for that offence. Is Watkins liable to the penalty? He 
hadno knowledge of the character of the bill ; was informed 
and ‘believed, ‘that it was of a different character, and made 
a contract, which is legal, and binds Roberts to him for the, 
amolint he paid for the bill. As the contract is thus legal, it 
cannot be usurious. If Watkins did not agree to receive 
usury, the defendants did not agree to pay it. If it be acase 


of usury, it is the unprecedented one, in which, not one of the ” 


guilty has incurred the penalty of his crime. If at the time? 
Watkins purchased this bill, he had bought by the same con- 
tract another at the same rate of discount, of which Roberts 


», was the bona fide owner, the purchase of the second bill would 


vans usury, and the title to the interest in it good 
it all the parties. Can any reason be given why the 
se ofthe second bill i is legal, and that of the first usu- 


ake “cpl knew as much of the consideration of one as 
“he did of the other. He believed the seller was the bonls fide 
owner of both. 

A note made for accommodation, if sold for its full value, 
is valid in the hands of the holde®;. so is an accommodation 
bill of exchange discounted for its full value. There is no 


a such instruments until they are discounted. 


e person then who is entrusted with the power to negoci- 
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SUPREME COURT OF ALABAMA. 
ate them, is authorised by the drawer and indorsers to do an 
act to create a liability upon them; before such act is done 
there is no liability on them; he who has their authority to 
make the negociation, is their agent to make’ the contract 
which is to create their liability, and his representations are 








those of their agents, and they are bound by them. They 
put it into his power tomake the representations. The pur- 
chaser would not-have lent money—he did not intend to do 
so—was not asked to do so—and did an act which is- legal, 
because it would be so if the instrument had been made ona 
valuable consideration—thateit had been made upon such a 
one he was told and believed, when he purchased it. His 
act is as guiltless, and seeures to him the same right as if the 
bill had been drawn on-a good consideration. 
. 

Hutcnison, i in reply. 
"To the last position taken to sustain the judgment, I will 
' first reply ; because it seems the first presented by the record, 
and because it is not referable te any one of the matters put 
saserror. It is urged, as the dernier point, that both special 
aver intentional usury in Watkins ; ‘that issue is taken 
on them ; that the evidence at farthest only shows construc- 
tive usury: and for this varianee between the proof and alle- 
gation, judgment can never be otherwise than it was render- 


be proved; anid though the court below. may have erred in 


attained, the judgment must be sustained. Authorities need 
not be cited to establish the rules asserted ; they have been, 
and shduld ever be applied, when the aspects of the record 
» they pre-suppose, do really appear. 

‘ But let thé pleadings be inspected, and they will be found 
to present most plainly, the following matters for judicial ac- 
tion. 

1. That the bill was drawn, indorsed, and delivered to Ro- 
berts, solely for his accommodation, and without considera- 


we . 


‘ed: that m&terial averments in a plea, when traversed, must” 


many particulars, yet, if on the whole, the propér result were . 
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CASES DETERMINED IN THE 


[Monee tion to the drawer or either indorser, is alleged in both pleas, 
Watkins. not denied in the replication and sur-rejoinder, and accord- 





ing to the text cited, e contra, stands admitted—Gould, 411. 
That Watkins ‘gave to Roberts for the bill $3( 45 only, is 
asserted in the replication ; and being consistent with what 
is stated as to that in both pleas, cannot be recalled. 

2. That the bill originates in a usurious agreement, be- 
tween drawer, indorsers, and Roberts, to enable him to obtain 
upon it the $3045, is stated in both pleas, denied, re-assert- 
ed, and re-denijed: but the first plea avers that this was at 
Watkins’ request, and with his khowledge ; the second omits 
the request and knowledge ; the replication, taken as an an- 
swer to both pleas, denies such request and knowledge ; the 
rejoinder protests them ; the sur-rejoinder re-denies, and the 
similiter follows. If the protestation as td request and know- 
ledge, can apply to both pleas, the issue on both is the same, 
and that is upon what is called constructive and not inten- 
tional usury ; or if the protestation as to the seienter may be 
considered as following the second plea, in which scienter is 
not averred, then there is issue, on constructive usury upon 
the second plea, and on intentional usury upon the first. 

3. The replication asserts, that application was made to 
Metcalf for information in general, concerning the bill, and 
that he answered all was right; the rejoinder denies such ap- 
plication, asserting that.jt was solely to know if he signed it, 


. and that he answered he did ; the sur-rejoinder re asserts the 


matter agreplied, and the similiter puts the matter replied 
and sur-rejoined, at issue. 

4. The replication avers that Roberts represented—with- 
out stating to whom—that he was the fair owner of the bill 
for value ; and this, being perfectly immaterial, is put in 
protectation. 

5. The replication avers that Watkins was the fair pur- 
chaser, without intent to violate the statute ; and this is at 
issue. ‘The pleadings therefore raise these questions. Was 
intentional usury committed? Was the bill void for construe- 
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tive usury? If otherwise usury might appear, yet was Wat- 


kins fraudulently duced to buy, as good, a tainted paper, Watkins. 


and consequently, was he protected? The ultima ratio I am 
noticing, concedes hypothetically, that the evidence shows 
construstive usury, but insists there is no issue as to such 
usury—so that, having shewn that the latter branch of the 
position is untrue, the ‘position itself utterly fails. 

The first and second exceptions, and the correspondent 
assignments of error, embrace the competency, as evidence 
for Watkins, of the colloquia between Roberts and Plea- 
sants, between Pleasants and Watkins, and between the trio, 
anterior to and pending the transfer of the bill. Pleasants, 
the friend and agent of Watkins, was permitted to testify to 
all these, when there was nothing to show that the drawer or 
either indorser had authorised or induced them, or had the 
least knowledge or participation in them. 

When I come to notice if intentional usury appeared, 
I will state the special colloquia proved by Pleasants. It is 
sufficient here to mention, that the drift of the evidence seem- 
ed designed to manifest that Roberts, by fraud, might have 
induced Watkins to believe the bill substantial, and to form 
around him a sort of panoply, under which he might shave 
the bill with impunity. There has been a vehement outcry 
about the iniquity of convicting the innocent money-dealer of 
usury as a crime, in the absence of intention to commit it— 
and that to do so is to subvert a fundamental] dictate of natu- 
ral justice. I accept the principle, and admit that it either 
does or should pervade every branch of municipal law. Ap- 
ply it here. The declaration or act of a party to the record 
may be proved against him; but the act or declaration of one, 
not a party, nor in privity with the party, cannot be proved, 
for it is a rule of universal justice, that no man shall be pre- 
cluded or prejudiced by the act or declaration of a stranger— 
3 Starkie’s Ev. 1300. Roberts was nota party to the record: 
he was not Metcalf’s ancestor, nor lord of his fee, nor his 
lessor nor feoffor—neither was he his testator or intestate— 
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ae so that Metealf was not in privity—2 Thomas’ Coke, 506, 
Watkins. Note 3. Was he agent of the drawer? Agency is either by 





contract, express or implied, from a current of sanctioned 
acts, by which the principal confides to him, thus actually or 
constructively.authorised, something to do for him, and to ae- 
count. It must concern the property of the principal, or of 
another, or of principal and agent, and cannot be the sole af- 
fair of the agent; for one cannot be employed to attend to 
his own business—1 Livermore, 2,6. The pleadings admit 
the bill was drawn, indorsed, and delivered, for Roberts’ 
sole use, and without consideration; and if this could be 
contravened, the evidence does not contravene it. "The evyi- 
dence is, that it was se drawn, indorsed and delivered—with- 
out any agreement, express or tacit, for the benefit of drawer 
or indorsers—without any interest to either, received, pro- 
mised or expected—without any authority to Roberts, ex- 
press or tacit—under his promise to pay the bill at its ma- 
turity, and to indemnify the drawer—and under confidence 
in those promises, and in his ability to redeem them. Was 
not Roberts then plainly the principal? Had it not been 
ever held, that a drawer or indorser for another’s accommo- 
dation, was surely of him accommodated ? Did a jurist ever 
dream that suchdrawer or indorser should thus be transform- 
ed into a principal for him accommodated, and charged with 
his representations, whether true or false? The counsel for 
the appellee disclaims relying on the idea of agency—but the 
judge relied upon it, and we shall presently meet his new 
doctrine on that subject. The reason given, why Roberts 
was not a competent witness for Watkins, is good—his in- 
terest was greater upon one tack than the other—the source 
of his testimony was polluted—and what then shall be said 


. of the morality of repeating his declarations in court, to the 


prejudice of one party, and the benefit of the other? A ven- 
dee cannot have the benefit of the testimony of his vendor, 
nor indorsee that of his indorsor, to support the title passed 
tohim. The transferror is equally incompetent—and conse- 
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quently, his declarations are inadmissible—1 Stewart, 198. It 
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js urged, however, that as Watkins derived title from Roberts, Watkins. 


if the transfer from him had been written and attested, the 
witness could have proved the paper and the res gesta. Not 
so: the transfer from Roberts was no link in the chain of ti- 
tle—his name was not on the bill—Watkins claims under 
Ice. The facts of his discounting the bill with Roberts, and 
the delivery by Roberts, are admitted in the pleadings, and 
required no proof. — [f proof had been needed on that score, 
legal proof should have been furnished. The evidence of 
Roberts’ declarations was not offered to prove the transfer, 
but to make out ostensibly a fraud practiced.on Watkins, and 
consequently, his innocency—and what of that? If Roberts 
defrauded him—if he relaxed the vigilance of the money- 
dealer, and confided in Roberts—let him take recourse upon 
him. There was another benefit to be derived by Watkins 
from the colloquia. Inthem he had opportunity, by his acts 
and words, to make out for himself the motives influencing 
him to purchase the bill; and accordingly in the whole col- 
loquia, he presents himself as a confiding purchaser! The 
dialogues, however, will be put under the rules of res inter 
alias, and not be allowed to prevent another verdict. 

It is asserted that Pleasants’ evidence rested on the ground 
of a concert to defraud Watkins, and the text in 2 Starkie’s 
Ev. 44, 46, is read, to show the doctrine deemed applicable. 
The community of interest and confidence existing in a part- 
nership, are not indeed pretended to have existed here ; but 
it is insisted there was a concerted scheme between Roberts 
and the drawer and indorsers, to obtain $3045 from Wat- 
kins; and that according to the rule declared in the text, 
each conspirator must respond for and abide the consequences 
of the acts and declarations of his associates. The rule is, 
that the common interest and concerted design, must be first 
clearly established. Unfortunately for the argument, these 
were not only not proved—not intimated by the evidence— 
but every where strongly and indigdantly repelled. The 
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Metealf bills of exceptions that contain Pleasants’ evidence, expr 
vs. , ° 
Watkins ly declare there was no such proof} and the evidence su 


€ASES DETERMINED IN THE 


quently received, does not only condenin the assumption, but 
gives positive denial to every braneh of it. At the origin of 
the bill, the drawer and indorsers were assured the arrange 
ment was already made to discount it—and when Pleasants 
asked the drawer if he signed it, declaring in effect that that 
was all the information Watkins wanted, what should he have 
answered more than he did? He supposed of course, that 
as the arrangement had been made with Watkins before the 
bill originated, that he needed no information beyond that 
sought. He was relying on Roberts’ promises to pay the 
bill, and in the meantime to give indemnity ; and it is most 
unreasonable to suppose, that his mind was looking forward 
to the defence he should make. If, when the bill was pre 
sented, he knew that Watkias was about to purchase under 
the influence of false representations, it would have been his 
duty to have undeceived him: or if Watkins’ friend had ask- 
ed for the consideration of the bill, his authority to draw on 
Beal, or if Beal had his funds—to these he would have been 
bound to answer truly. His answer was natural and ungo- 
phisticated—corresponding plainly with the statement he 
made in court. And what ofthe deed? It is said it admits 
a debt due from Metcalf to Roberts—what debt? Why the 
bill in question ; which Roberts, by the deed, says he received 
as so much cash. If then he did get the cash on it—it fol- 
lows that Metcalf did not get it. Then as to the interest to 
be paid, which is called usurious—by the deed, the proper- 


ty.conveyed might be sold a month before the bill ma 


tured, to satisfy Metcalf the $3500, “ with interest, if 
any had: accrued;” but as none could have accrued, 
none could have been claimed. If Metcalf had - receiv- 
ed'indemnity it would have been shewn. The proposition 
I am refuting then, is this, that he, for whose sole use a bill 
is drawn, indorsed and delivered, may go into the money- 
market and suppress as much truth, and utter as much false 


, 












pincip 
dence « 
lish his 
rule of 
the pre 
bill ! 

that by 
of ano 





to brix 
ted fire 
be no 
and fa 
of his 
who v 
his ho 
Th 
ments 
evide! 
clude 
to inj’ 
fer th 
jured. 
escap 
of Ro 
cency 
Mete 
peter 
moti 
privil 
ted t 
moti 


pugt 








> but 
in of 
nge- 
ants 
that 
have 
that 
> the 
that 








SUPREME COURT OF ALABAMA. 





, as may be needful to satisfy the casuistry of the shaver, 
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gid vamp up acase of ignorance for him, afd the fraud shall Watkins. 


dound upon the drawer ; the court may take the inquiry 


fom the jury, and having adjudged that the fraud of the 
mincipal is the guilt of the surety, way admit hearsay evi- 
dence of the acts-and declarations of that principal, to estab- 
lish his fraud and transfix it upon the surety! This is the 





nile of civil conduct it is expected this court will apply for 
the protection of one, who has sought profit, by cutting the 
bill!  Cuéting is the technic of the art! When I am told 
that by a higher will than human, I am to answer for the sin 
of another, I say it is false ; and when I witness an attempt 
to bring into the civil code the correlative principle of impu- 
ted fraud, I say it will not be done. Onthis score there can 
be no doubt. The admission of proof of Roberts’ gratuitous 
and false assertions, tended urgently to fix the consequences 
of his fraud—if on scrutiny it shall seem a fraud—upon him, 
who was only asurety for him, coufiding in his promises and 
his honesty—and hence it merits pointed reprehension. 

The third exception is the exclusion of part of the state- 
ments of the drawer and indorsers, verified and offered as 
evidence under the statute. The substance of what was ex- 
duded is, that in drawing and indoysing, they did not intend 
to injure or defraud any one, but believed Roberts would suf- 
fer the discount, pay the bill, and be in fact the only one in- 
jured. An inconsistency here strikes the mind too vividly to 
escape remembrance. At the preceding moment hearsay 
of Roberts’ falsehood was received to show Watkins’ inno- 
cency, and impute the fraud to Metcalf—and now, when 
Metealf and his co-suretics, thus assailed, and who were com- 
petent to testify as to their own acts, attempted to declare the 
motives and views that influenced them, they were denied the 
privilege. It is difficult to perceive why one, who is permit- 
ted to-tell what he did, shall be prevented from giving the 
motive of the action, especially when that is sought to be im- 
pugned by the imputation of another’s guilt. Because in 
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Metcalf other lands and tithes, men have had more than property ang) 
Watkins. life at stake—hav@had reputation at risk—and have been 
ca gagged and sacrificed—it could furnish no precedent here ti. 
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less there had been an-overruling necessity for the publi¢ 
good to put down the plea of usury, as at once infamous and 
hurtful. . When a witness is deposing to the act of another, 
he may not give his opinion of the motive or object of the act, 
for as he cannot know it, his opinion can only be conjecture; 
the judge or the jury must infer the motive or object : but 
when the acipr himself, to whoin the motive and object must 
» be as certainly known as the act itself, is deposing, the ob 
jection ceases, and his testimony as to both is equally credi- 
ble. The language of this court, in 1 Séewart, 258, was dis 
regarded by the judge below. Instead ef acting onthe prin 
ciple ‘that the court could not indulge*in speculation as te 
the credibility of the parties, nor.say that if the plaintiff deny 
and exelude part of the evidence, the remainder, undenied, 
is unworthy of credit”—he judged of the credibility of the ex- 
cluded evidence, and by excluding it declared it incredible. 
‘The matter was pertinent, and the more essential to justice, 
since by the introduction of Roberts” representations, the mo« 
tive and object of the drawer and indorsers were sought 
to be, unjustly assailed. If Watkins had deigned to answer 
the statements, and to declarethis innocency of motive, would 
or could that have been excluded? Could that have been 
pruned and curtailed to suit the notion and meet the credence 
of the judge—pruned and eurtailed of what bore directly on 
the issue, as was done with the evidence offered in the deé 
fence? Why wasit done’? There is no conceivable good 
reason. ‘ 

* The fourth exception embraces the charge of the court: 
that if ‘two or more concert to make a note to raise money, 
and one of them be authorised to discount it at an illegal rate, 
and pass it at such discount _to one, ignorant of its character, 
the latter is not affected by the defence of usury : usury is @ 
crime, and no one can be thus converted into a criminal. 
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This charge was abstract, unjust, injurious, and sophistical. Metcalf 

















Each juror was thus told that the judge believed there had wriyins: 

been a concerted scheme between Roberts and the drawer and _— 
indorsers, to obtain the money on the bill for their common 
benefit; that Roberts only acted as the proctor of the com- 
pany, and that the ignorant and confiding Watkins was cir- 
cumvented! We have shown—as the recerd,will ever 
show—that no one constituent of such concerted scheme, 
common interest, and agency, was proved, and every impu- 
tation of that sort distinctly denied. An instruction then was 
delivered, in reference to a state of facts, wholly assumed, 
in deference to the supposed better judgment of the court, 
adopted the facts thus assumed, as the legal results of the evi- 
dence, and felt bound to apply the principle declared. No- 
thing was left for them to determine. Could any thing be 
more certainly unjust and injurious? Can suck administra- 
lion of justice be endured? But usury was a crime, and no 
one could thus be converted into a criminal! That was the 
bug-bear! Did not every lawyer know, that to convict of 
usury as @ crime, the intent to violate the statute must ap- 





‘pear, and the illegal gain must be received? Was it not 


known, that if the bill should be vacated, a recovery could 
not be had, and its amount could not be received? And if 
the innocent Watkins should not receive his per cent. he 
could never be prosecuted guiéam or criminaliter? With the 
decisions of this court before him, the judge seemed unable 
to distinguish this proceeding, in which, for the enforcement 
of the statute, a security for a usurious loan might be vaca- 
ed without positive proof of a volition to violate it—and mark 
its manifest difference from a prosecution to punish the usu- 
rer. He in effect, appealed to the humanity of the jury— 
warning them not to convict the innocent of the foul offence 
of usury, asif he stood indicted for wilfully receiving @ cor- 
rupt profit, and as if too, the judge felt an uncommon abhor- 
rence for that crime! Yet was Watkins ignorant of the cha- 
racter of the bill? Was he really deceived by Roberts’ far- 
10 
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Metcalf 
an, 

Watkins. ; 
———— habit of discounting like bills on New Orleans at 13 per ceufuif he 


‘is not less curious, that the sum to be given for the bill, wa 


or not, is not testified, but is left to be collected from the dre 


but did it deceive Watkins? No one can believe it did. I 
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rago about it? The preliminary occurred between Ro 
and Pleasants. Pleasants, though his house had been in 


was not then in funds, but had a friend wlio was—that 
to say, Dr. Watkins. 

' Something was said about a sale to Holding, to proct pilous n 
the bill; and it is a curious circumstance, that if it was to by” jot ¢ 
procured by a consideration to Holding, the bill should ; 
written during the same interview for the signature of Me 
calf, Smith and Ice, as if there had been a trade betwee 
Metcalf and Roberts, which the bill would precisely fit. | night b 


now arranged with as much confidence as if Watkins 
been consulted. From what occurred at this interview, di 
or could Pleasants have believed that the paper he prepar 
was to be the evidence of Metcalf’s debt to Roberts for bi 
land and negroes? It was quite impossible. This prelimi 
nary was faithfully imparted to Watkins, as was all else theif” 
occurred in his absence ; and what could he think of it’ 
Could he see any thing of a real transaction in it? That wa 
alike impossible. ‘Whether Roberts conferred with Watkin 
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ma. Watkins at the next appearance of Roberts was stil 
behind the screen. Pleasants receives him—the bill, as sig 
ed, is presented i intriumph. “ ‘This is a real affair—none d 
your bills to raise money.” The bill is carried to Watkins 
and all he now wants to know, is, that Metcalf signed it 
Inquiry is directed solely to that point, and of course no far- 
ther questions were to be put to Metcalf. Watkins thes 
comes forward with the exact sum to fill the preliminary. 


The farce, acted before Pleasants, may have deceived him, es 


lookin 
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had become i important, since the Shelby case, to know some: 
thing about the consideration, and not merely to seem to be 
deceived. Yet were the particular: s about the consideration ask 
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deven of Roberts? -Was Metcalf questioned concerning it £ 
Was he asked if he had purchased Roberts’ land and negroes, 
wif he had authority to draw on Orleans, or had funds with 
he drawer? The drawer and indorsers were the men to 
ie charged, and the men to be consulted, but the most scru- 
pilous nicety was observed, to avoid obtaining from either, 
me jot of informativn, except the fact of the drawer’s signa- 
wre. If we desire the truth, and exert dispassionate reason, 


uld 

f Mage cannot be deceived by this farce. As Watkins was not 

etwee§ have any information as to the character of the bill, that 
night be proved, so he was not to be put on his oathabout it. 


The statements of the drawer and indorsers, after due cur- 
ailment, were submitted for his denial. Itis said, however, 


ns 

i agthat they contained nothing, of which it was pretended he 
Ww, y g Pp 

epar had no knowledge, so that he had nothing todeny. But the 
for hig “enter as to himself was put at issue by the first plea; and the 


..isatements, verified and submitted, presented the startling 
tharge, that the arrangement had been made to discount the 
.. poill before it was drawn, as Roberts had declared; and though 
Roberts did not state with whom it was made, yet Pleasants 


at was 
atking 84 Just proved it had been so made by him for Watkins. If 
therefore, Watkins was a fair purchaser, he had a fair oppor- 


nity of asserting the truth on his oath : and why did he not 
dear up the doubts thus raised? Because he could not swear 
what his counsel had pleaded ; and now the song about igno- 
lance and innocence, deceived and abused, is not to be heard. 
tis quite plain that the concoction of the bill was known to 
Watkins ; and we perceive why it was the negociation was 
conducted by Pleasants, and the colloquia interposed, and 
why no one question as to the concoction of the bill was put, 
anda profound indifference on that score manifested; and 
boking at the transaction from first to last, lifting the mask 
and the drapery, hung over and around it, we see who were 
the chief actors—Roberts to get the money, and Watkins to 
thield his profit, if possible. under the guise of a fraud prac- 
ised! Nodry exchange in Britain or the state of York, was 








73, 


Metcalf 
Vs. 
Watkins. 











LT aT eT 


















CASES DETERMINED IN THE 


ever more ingeniously continued to elude detection; and no 


Watkins: race-horse bill of Kentucky, better grown, and groomed, and 


mounted. It was cut at 13 per cent. discount, equivalent to 
17 per cent. interest per annum, and the 10 per cent. dama- 
ges of protest, sure to be superadded, made 27 per cent.— 
From this view of the instruction of the judge, now consider- 
ed, it may be asked with confidence, was it not indeed ab- 
stract, unjust, and injurious, and fraught with sophistry ?— 
2. Des. 336—Gilmer’s R. 87, 88—Rand. 339, 340 379. 
The fifth and eighth exceptions may be examined together, 
The jury were instructed, that if the drawer and indorsers 
delivered the bill to Roberts to be sold, they made him their 
agent in the disposition of it, and were bound by his acts and 
representations therein. It has already been shown that 
there was not an iota of testimony to raise even suspicion that 
the drawers or indorsers had, or were to have any interest 
in the product of the bill: therefore, to assume entirely, and 
in direct opposition to the positive proof to the contrary, that 
they were interested, was to mislead the jury, and make up 
a baseless verdict for them. Having made that step—hav- 
ing raised for them a concert and common interest, it would 
be natural for them to adopt the judge’s conclusion, that Ro- 
berts wasthe agent of the drawer and indorsers, and that they 
might be inculpated and charged with his acts and represen- 
tations. Wretched in the extreme shall be the course of jus- 
tice, if this mode of instructing onr juries shall be tolerated. 
The instruction sought, as stated in the eight exception, 
presented the evidence in a condensed form to the judge, ad- 
monishing him to give at least a hypothetical charge on what 
was sworn, and to have the truth or falsehood of the matters 
testified, to be weighed by the jury. How could he refuse a 
charge predicated palpably upon the testimony, and upon no~ 
thing extraneous or not testified? Yet he refused it, and to 
give to his owr estimate of the evidence the oracular force of 
the judgment seat, he repeated as a substitute, the instruc- 
tion already given and contained in the fourth exception. If 
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the instruction asked had been given, the colloquia detailed Metcalf 





per to the court below to retain them; and moreover to en- 
force the following new doctrine, that Metcalf, Smith and 
Ice, by drawing and indorsing solely for Roberts’ use—with- 
out consideration to them or either, or benefit received, pro- 
mised, or expected—and by delivering the bill to Roberts 
without any authority to him, tacit or express, other than 
what was imparted by the mere delivery—they did constitute 
him their agent—became his co-conspirators, and the truth 
he suppressed, and the falsehood he uttered was their fraud! 

We come now to the questions arising out of the sixth and 
ninth exceptions. The chief one is, whether the doctrine de- 
cared by this court—called by the appellee’s counsel, con- 
structive usury—shall be overruled—as it was disregarded 
by the court below ; and whether the judgment, obtained 
upon the enforcement of the converse of the principles settled, 
shall be sustained. The doctrine declared in King’s case, 
July 1827—1 Stewart, 255—is that a note or bill, usurious 
in its formation, remains tainted throughout its negociation— 
that if a note or bill be drawn to be discounted at usurious 
interest, and be indorsed for the accommodation of the ma- 
ker or drawer, it is void at its inception, and it is immaterial 
whether the buyer of it, at an illegal rate, knew of his charac- 
ter or not. The Curer-Justice and Judge WHITE concur- 
red in the opinion delivered by Judge Sarrotp. Judge 
CRENSHAW dissented, believing the arguments were sophis- 
tical, and the authorities misapplied, but not advancing his 
reasons or any criticism upon the authorites reviewed. I 
remember the long day, when I contended feebly and singly 
against Marpis and Barton. I relied on the decisions in 
New-York, and they received from my opponents the sever- 
est scrutiny. ‘The note was for $500, by Faris as principal, 
and Powell as surety, payable to Johnson, but without con- 
sideration, and solely to enable Johnson, by indorsing it to 
King, to get $400—not for himself, but for Faris. King de- 
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by Pleasants, must have been excluded: but it seemed pro- Watkins. 
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nied on oath, all knowledge of the origin or object of the note, 
and claimed the protection due to an innocent fair purcha. 
ser. Faris and Powell therefore raised the defence of usury, 
under circumstances greatly more unfavorable than exists in 
the case before us; for here Metcalf was not to receive, and 
did not receives cent of the product—stood solely at Roberts’ 
surety—with a deed for his indemnity that has yielded him 
nothing, and Watkins, instead of denying on oath the scien- 
ter charged, rested upon the averments in the pleadings. 
But it is contended that the evidence in the Shelby case show- 
ed clearly knowledge in King; and the court, by assuming 
his denial of it sufficient, mistook the import of the evidence, 
and applied principles to a case not before it, and hence the 
decision amounted only to a diteum. The court ha- the re- 
cord before them, with all its minutia, much of which may 
not appear in the report—and though it was contended that 
King’s denial of knowledge was not to be credited, three of 
the court pronounced it a sufficient denial to put away the 
proposed proof of his knowledge. 'The judge, whose views 
of the doctrines involved agree with those of the present ap- 
pellee’s counsel, declared that King’s denial was not only 
perfect but credible. Was the court then, or the counsel 
now, mistaken as to the case decided? ‘There was a solemn 
judgment uponan appropriate case, and one greatly more un- 
favorable than the present for the allowance of the defence. 
In Thompson vs. Jones, July 1828, 1 Stewart, 556—the doc- 
trines thus declared were sanctioned and illustrated. It is 
there repeated, “‘ that if a security be made to raise money 

at a usurious rate, having never been negociated in the course 

of business, and be discounted at that rate, though by one ig- 

norant of the circumstances, it is void. If it be prepared to 

procure money at usurious discount, no matter on what spe- 

cious pretext, what the position, or how many names appear 
on it, and be negociated pursuant to the design, it is void. 
No cunning or artifice in the management of the supposed 
debtors, nor feigned ignorance in the person discounting it 








can V 
be in 
creat 
valid 
or if 
him ¢ 
In Vi 
held, 
the c 
the o 
of th 
inter 
sanc 
sent 
bein 
ticul 
and 
crite 
dicti 
repe 
con: 
pal} 
ther 
to h 
Jud 
the: 
cur 
dist 
ste! 

































ote, 


ha. 


ry, 
; in 


ind 


im 


= "ss 





SUPREME COURT OF ALABAMA. 


can vary the case. If he, to whom it is offered for discount, 


. . . . . vs. 
be in fact ignorant of the circumstances under which it was Watkins. 


created, he must ascertain at his peril, that it has acquired 
validity by having been executed on a legal consideration— 
or if it prove otherwise, he can only expect indemnity from 
him of whom he received it.” Were these too mere dicta? 
In Watkins vs. Watkins, July 1830, 2 Stewart, 485, it was 
held, that ifthe denial of the purchaser, of his knowledge of 
the concoction of the note were deemed suflicient to exclude 
the offered proof, it would in every case exclude the evidence 
of the borrower, as in every instance a third man might be 
interposed to be ignorant—and the Shelby case was again 
sanctioned. ‘These were the adjudications, which were pre- 
sented to the court below to be applied ; and the Shelby case, 
being the leading one, and directly in point, was urged par- 
ticularly ; but the doctrines were denied and rejected in each 
and all the forms in which they were pressed, as the highest 
criteria for the court’s action. It is now argued, that the 
dictum in the Shelby case, was predicated upon the doctrines 
reported in Johnson; and that in each instance, in which 
constructive usury was uttered; the transaction was one of 
palpable intentional usury—save only that of Munn, and 
there, thongh he discounted the bill ignorantly, it was found 
to have been a good bill. In Taylor vs. Bruce, Gilmer 42, 
Judge Roane reviewed these cases, giving an estimate of 
them very different from that of the appellees’s counsel; con- 
curred in the principles deduced; and lest they might be 
distrusted as northern lights, appealed to those of Westmin- 
ster as emitting kindred beams. In Whitworth vs. Adams, 5 
Rand. 344, &c. the Judges, Carr and Green, present lumi- 
nous and more enlarged examinations of the cases, as well 
in England and New York, as in Virginia; and concur with 
Roane in the result, which this court attained upon the New- 
York decisions alone. In Taylor vs. Bruce, the shaver pre- 


vailed on the opinions of Coalter and Brooke against that of 


Roanc—and in Whitsworth vs. Adams, the judgment of Coal- 
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ter, Brooke and Cabell, outnumbered that of Carr and Green; 
so that a covert is formed in Virginia for usury by accident~ 
but so far as the decisions there can afford authority abroad, 
it must depend upon the superior force of the intelligence and 
reasoning of the three on the one side, or of the trio on the 
other. In view of the honor due to the genius, learning and 
literature of my native state, I prefer instruction in jurispru- 
dence from Roane, Carr and Greene. North-Carolina hag 
adopted their view, and proceeds with England, New-York 
and Alabama—Ruffin vs. Armstrong, 2 Hawke, 411— Wilkes 
vs. Coffield, 3 id. 28. I will not attempt to apply the New- 
York cases, much less those of England, after the reviews of 
them by the dissenting Virginia Judges; but will only make 
a passing remark upon the former. In Jones vs. Hake, 2 J. 
C. 60, Haskin was the operator and took the note, as Wat- 
kins did here, without inquiry, and it was held he did so at his 
peril. Wilkie vs. Rossevelt, 3 J. C. 66, 212, was twice heard, 
and two juries were severely reprehended for giving verdicts 
against the law and the evidence, upon the new theory that 
questioned the policy of the statute: Goodrich, who cut the 
note, acted with the caution of Haskin—asked no questions: 
Munn’s case, 15 J. 44, is the one in which it is admitted by 
the present] appellee’s counsel, that Munn, who discounted 
the bill was ignoraut. Ketchum was the name put forward 
to get the money, and wisely got Franklin, who knew less than 
himself, to obtain it. Substantially all the points, now made 
e contra, were there urged with great force, but overruled. 
When Bennett vs. Smith, 15 J. 355, was elaborating, it be- 
hooved Shylock to patch up a consideration, in order to seem 
to be withia the rules prescribed. So that when Humphreys 
was asked for money, he replied, ‘If you have good notes, 
I will purchase.”” When put to his oath he swore ignorance. 
It would not do. Then came Sowel vs. Waters, 17 J. 176, 
where the transaction was thought to be disguised in the con- 
fusion of names and transfers; and lastly, the device in 20 J. 
288, of agreeing to make a note as on the purchase of a spe- 
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tific article from him fixed on to be the ‘wile Tt was made, 

as if the article had been received, and without showing it to 
the payee or obtaining his consent, was discounted for the 
benefit of the maker. We in Madison, so long growing wise 
in the science, can invent a mode of purchase far more nice 
than that last named, or any reported. In small operations 
we have the expedient of a note for cotion estimated at hal¢ 
its usual value; and in larger dealings we disdain to rely on 
racer of Kentucky, but contrive to have the shaver not only 
innocent but defrauded! We can have the actors so arrang- 
ed, and the witnesses so circumstanced, that the whole affair 
can be represented over again in the tribunal, without de- 
parting a jot from the truth. Let the borrower make the 
representations to constitute the fraud ; the witness, hear- 
ing, can only tell what he hears ; the lender can be too sim- 
ple to suspect, and if he plead ignorance, being able thus to 
prove it, there is no occasion for his oath to establish it. 

The counsel for the appellee, as if unwilling that this mas- 
ter-piece of skill shall be pene’ od or questioned, has ex- 
plored the sources of the Britist: on the subject of usury, 
‘and glaened from the American decisions and the two Virginia 
cases whatever principle or analogy could be found seeming- 
ly calculated to overturn, what to him appears a dangerous 
doctrine. Thus it is insisted, that to constitute usury, there 
must be an actual loan or forbearance ; that there must be 
corruption of intention, a consciousness, at least of stipulating 
on such loan oc forbearance, excessive interest ; and that in 


this there must be aggregatio mentis. It is true, there must — 


be a loan or forbearance ; but such have been the shifts and 
contrivances to disguise, what have been in substance usuri- 
ous loans or forbearances, that according to the current of 
decision, as well as the langnage of the statute, we must dis- 
regard the. name and color of the transaction, and unveil the 
intrinsic motive and object of it, and hence the term construc- 
tive is applied, to what is in effect a loan or forbearance, but 
whose ostensible name and dress are otherwise. The cases 
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on this head are noticed in the dissenting opinions in the two 


Watkins. Virginiacases mentioned. Hansbro vs. Baylor, 2 Munf. 36, 


affords no illustration. There was a bill charging usury and 
praying a discovery of it—the answer denied the usury, and 
averred that the affair was the purchase of a bond that was 
valid. ‘The proof supported the answer, and it did net ap 
pear that the bond was usuriously concocted. The meagre 
case of Shipwith vy. Gibson—4 H. & M. 490—was where there 
was sheerly an actual sale of stock at a discount, and nothing 
to denote an intended loan: it isin fact, the mere certificate 
of the chancellor, that such was the transaction. Then a 
to the corruption of motive, and the aggregatio mentis : The 
word corrupt, was used in th» statute of Henry, but that was 
solely for the punishment of the usurer criminaliter. 'The de 
cisions upon it properly required the intention to appear. 
The statute of Elizabeth employed the same term in refer 
rence to agreements, securities, &c. to be vacated for usury; 
and the decisions upon it conformed to those upon the pre 
ceding. ‘The statute of James used the term in the penal, bu 
omitted it in the civil clause. Hence, afterward, it was a 
first debateable whether in a question of usury civiliter, an i 
tention to violate the statute must be shown ; but the court, 
perceiving that if this should be required, the statute would 
in every instance be evaded, held, that the attribute corrupt, 
in referrence to an agreement or security, impeached for usu- 
ry, should be considered as a word of mere form, and finally 
established broadly, the doctrine of constructive usury —Gil 
mer 94—5 Rand. 349 to 352—360, 363. Smith vs. Beach, 
3 Day, 265, was on a note made between the parties them- 
selves, in which it was necessary to show an intention to take 
the excess, to create usury; but the excess occurred by mis- 
calculation and clear mistake. Jackson vs. Holden, 4 Cowen, 
279, was cited to show that the decisions reported in Johnson, 
were there overruled. It was attempted to impeach a mort- 
gage for usury as against a purchaser under it without no- 
tice, and that was not permitted ; but the court expressly a- 
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yoid disturbing the doctrine settled in regard to notes and 
bills. This isno more than a repetition of the principle held 
in Jackson vs. Henry, 10 J. 196. 

It is conceded, that if an instrument be once tainted, it can 
never be purified, and though purchased by one who is igno- 
rant and innocent, and gives full value, it remains void in his 
hands. The authority of Winton vs. Sardler, 3 J. 193, 194— 
Jackson vs. Henry, 10 J. 196—Thomson vs. Berry & Van 
Buren, 3 J. C. R. 395, is therefore, not to be questioned. 
These and the like cases, it is said, proceed on the ground 
that usury polluted the paper at its inception, and being cer- 
tainly void as between the parties making it, like a gaming 
note, could not be purified by negotiation. This, it is argued, 
is the distinction that should have been taken in the cases re- 
ported in Johnson, and others of like character, when con- 
structive usury was found. And what is the difference in 
principle? ‘Take the bill in question for example. It was 
made solely to enable Roberts to obtain money at usurious 
discount. Thus far the intent was apparent ; and though, 
as between the drawer, indorsers, drawee and Roberts, it 
could not, because of that intention, be vacated for usury, yet, 
as between them, it was void. If it had been negotiated for 
full value, it would have been purified, and put on the footing 
of accommodation paper. But the object was otherwise, and 
it was illegal, and was consummated by the discounting. If 
paper thus baseless, whose object is to obtain money at a sa- 
crifice, were to become valid, no matter at what illegal rate 
discounted, upon the pretext of purchase without notice, it is 
plain the statute would be universally evaded, and become a 
dead letter—for notice would never be proved. Hence the 
necessity and propriety of putting the real or pretended pur- 
chaser upon inquiry. There is no hardship in that. He is 
not constrained to seek exorbitant profit, and when the law 
is declared he can conform to it. Two cases are put—a bill 
that is valid, and one of your bills to raise money, are suppos- 
ed to be presented to the operator at the same time, and cut 
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Metcalf atthe like ratio, with equal ignorance and innocence ; ang 
vs. o,. © ene e 
Watkins. it is asked, if it be not absurd as well unjust to allow recove. 


ry on the one, and to vacate the other? Notso: the law ad. 
monished him to enquire, and he did not—therefore, good 
luck to him on the good bill, and on the other caveat emptor, 
Let two other examples be considered. Two bills are pre, 
sented—one already void for usury, and another only concoet- 
ed—for the void bill he gives full value, and for the concoct 
ed one, he gives less 27 per cent. discount. Here, accord 
ing to, the argument, he must lose that for which he gave 
full value, and triumph upon that he shaved. Such is the 
consistency of the doctrine invoked. ‘To say too, that he, 
who is utterly ignorant of the taint on the paper he receives, 
and for which he gives full value, shall be the victim of the sta- 
tute, and at thesame time protect him, who cuts paper, whose 
vocation it is to shave, would present the morality of the law 
in an aspect worse than «loubtful. 

Authorities are adduced to sustain the position, that where 
he who is to be charged upon the usurious security, has indue 
ed one without notice to purchase it as a good instrument, oF 
where a new note is given to the innocent purchaser of the 
original, the defence shall not prevail—8 T.. R. 390—1 Wash. 
296, 389, are cited—and it is contended that when Metcalf 
was asked as to his signature, and answered as to that only, 
he committed a fraud, by concealing the circumstances at 
the inception of the bill; by his silence induced the belief 
that it was valid. It may be. safely conceded, that it is in the 
power of one who has stipulated usury, to waive the defence 
the statute allows, in favor of one who is not participant in 
the intended violation; and that one, who has given a se- 
curity, which he may avoid for gaming or usury, may pre- 
clude himself from making the defence, by falsely and fraud- 


ulently representing to a third person, that it is good and va- 
lid, and inducing him to purchase or discount it. So too, if 
I hear a treaty between two others for the purchase of land 
er other property, to which [ havea paramount claim ; as if 
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L attest the deed between them, knowing it is for the proper- 
ty claim, and do not declare my title, I am precluded or 
postponed. All these principles are good. So here, if Met- 
calf had known or believed that Watkins was about to be de- 
ceived in the purchase of the bill, ‘and that it was presented 
to him for information in general concerning its consideration 
and object, as well as genuineness, he should have spoken 
out explicitly and truly; but, as already shown, he was under 
the belief that the circumstances of its concoction were as 
well known vo Watkins as himself; that he believed the bill 
would be duly paid, and that no question would arise; and 
that hence, being only asked as to his name, neither reason 
nor justice required him to answer farther. 

In conclusion, the error presented by the first exception, is: 
only surpassed by that set forth inthe second, and so through- 
out to the ninth, each risinz, so to speak, into enormity, until 
in the last, the decisions of this court, which are rendered the 
imperative rules of action for the inferior tribunals, were 
openly contemned. It cannot be doubtful, therefore, that the 
error assigned on each exception will be sustained, and the 
judgment on each reversed. 

To know whether the mercantile custom, intimated by 
Pleasants, can mature into legitimate usage of trade, by 
which a dry exchange upon New-Orleans from North Ala- 
bama at 16 1-2 per cent. discount, in prospect of ten more 
for protest, shall be sanctioned to the extension of the credit 
system among merchants and planters, I refer to the splen- 
did illucidation of Chancellor Kent, in Dunham vs. Day, 16 
J. 367. 


Mr. Chief Justice Lirscoms delivered the opinion of the 
Court. 

In this case, suit was instituted in the County Court of Mad- 
ison county, by Watkins, as holder of a bill of exchange 
drawn by Metcalf on Beal, of New-Orleans, in favor of Smith, 
and indorsed by Smith to Ice, and by Ice to Watkins. The 
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defendant below, pleaded two pleas setting up the defence of 


8 7 , . oe : 
Watkins Usury. The first, alleging, that the bill was drawn and in- 


dorsed without any consideration, but solely for the accom- 
modation of one Roberts, to enable him to procure an ad- 
vance on it at the rate of thirteen per cent. discount—and 
that Roberts sold it to Watkins at that discount—also, that 
the object for whieh the bill was made, was known to Wat- 
kins. ‘The second plea contains the same matter in sub- 
stance, but without the scienter. ‘The replication denies alj 
knowledge of the bill being drawn for the purpose stated in 
the pleas, but avers, that the plaintiff Watkins believed it was 
for a fair and bona fide consideration—that before he advane- 
ed the money to Roberts on the bill, as stated in the plea, 
and previous to purchasing the bill, the defendant Metcalf, 
was applied to for information concerning it, and he had af- 
firmed that the bill was all right—that he, Watkins, was in- 
duced by these representations, to purchase the said bill for 
a valuable consideration, to-wit, the sum stated in defen- 
dant’s plea. This replication, by consent, was filed to both 
pleas of usury. The defendant rejoined, denying with a pro- 
testation the truth of the replication, and averring the truth 
of the pleas—that when Metcalf was asked for information 
as to the bill, that it was only whether he had executed or 
drawn it, andtosuch inquiry he replied, that he had execu- 
ted or drawn the bill. The sur-rejoinder avers the truth of 
the replication, and denies the rejoinder. 

On issue on these pleadings, there was a verdict for the 
plaintiff below. On the trial, several exceptions were taken 
tothe opinions of the court, on charges given to the jury— 
and on the refusal! to give such as were prayed for by the de- 
fendant’s counsel. 


As the points which follow, embrace, as it is believed, eve- 
ry important feature of the cause, we shall confine our exam- 
ination to them. 

** The defendant moved the court to instruct the jury, that 
if they believed from the evidence that the bill sued on, was 
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drawn and indorsed, as the defendant and indorsers, Smith Metcalf 
° ° ; n VS." 
and Ice, in their statement declare, and that the same was  Wazkins. 





subsequently passed by the said Roberts to the plaintiff, at a 
discount of 13° per cent. from its date to its maturity ; and 
also, that the manner and circumstances of such transfer, 
and the transfer itself were not within the knowledge, con- 
currence ur privity of the defendant ; then the bill was and is 
usurious, and void as against the defendant ; and the plain- 
tiff cannot recover. But the instruction so sought, the court 
refused to give, as the same was asked ; but in lieu theréof, 
instructed the jury, that if they believed the plaintiff was to- 
tally ignorant of the circumstances attending the drawing and 
indorsing said bill, and wholly unconcerned in its origin, then 
though it was without consideration as between the parties 
to it, it was not usurious, and the defendant could not defeat 
the recovery ofthe plaintiff, on the ground of usury.” 

The question-involved in.this case is not new. It was ful- 
ly embraced in the opinion of the court, in the case of Faris 
& Powell vs. King, decided by the Supreme Court of the 21 Stew: 255 
State, when under the old organization. The judges who © ae 
then constituted the court, were CRENSHAW, Wuirte, Sar- 

FOLD and MYSELF. Judge Sarroup delivered: the opinion of 
the majority of the court, deciding that the case was within the 
statute of usury. Judge WuirTe and MYSELF concurred— 
Judge CRENSHAW dissented. As the court trying this case 
is now composed of only Judge SArroLp and MYSELF, it 
might well have been considered by us as “res adjudicata”— 
but the importance of the question, coupled with the facts that 
one of the Judges then dissented, and that the Virginia cases 
had not been commented on by the eounsel, nor noticed by us 
in the case cited, induce us to look on the question as fully 
open in this case. We shall therefore enter into the inyesti- 
gation as though it had never before been decided by us. 

The first section of our act against usury provides, ‘ that 
no person or persons shall upon any contract whatever, take 
directly or indirectly, for the loan of any money, wares, mer- 


ee 


—— ———— 














“Metcalf 


GASEs DETERMINED IN THE 


chandize; bonds, notes of hand, or other commodities whatso: 


vs. ; 
Watkins. ever, above the value of eight dollars for the forbearance of 


one hundred dollars for one year, and after that rate for a 
greater or less sum, or for a longer or shorter fime ; and alj 
bonds, contracts, covenants, conveyances or assurances, here- 
after to be made for payment of money, or delivery of any 
money, goods, wares, or merchandize, so to be lent, on which 
a higher rate of interest is received or taken than is hereby 
allowed, shall be utterly void and of no effect.” 

The proviso to the 4th section provides, that ‘ this aet 
shall not be so construed as to prohibit the sale of any bond 
or bonds which may have been given fairly and bona fide, and 
‘not given for the purpose of evading the provisions of this 
act.” 

We shall not step aside to eulogise, nor to deprecate, the 
influence of usury laws in general, but content ourselves with 
arriving at a satisfactory construction of our own, on the subs 
ject. It has been said that this law is penal, and requires @ 
rigid construction—that it should not be brought to bear om 
any transaction not clearly within its letter. It seems to me 
that the proposition may be true or false, according: to the 
subject matter on which it is to operate. When operating on 
the contract or the security taken, it is not strictly speaking, 


. punitive in its character, and we should so construe it as t@ 


repress the great evil the legislature had in view in its enact 
ment. But whenthe punishment of the person who has con® 
mitted usury, is sought, according to the benignant principle 
which pervades our criminal jurisprudence, it should be con 
strued in all cases of doubt and uncertainty in favor of the ac- 
eused. This distinction between usury ¢iviliter and usury, 


criminaliter, seems to have been recognised by the legislature 
in the enactment of our usury law—the first section of which 
operates on the contract and such securities as may be taken 
for usury, and omits the word “ corrupt.”” The second sec- 
tion directs in what manner those who have taken or accept- 
ed a greater than the legal rate of interest, shall be proceeded 
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itso: | against, and employs the word “ corrupt” as an adjunct to 
e of | the bargain fortheloan, &c. Sincethestatuteof Henry VIII, 
br @ | down to our own times, the authority of the highest judicial 
| ali | precedent, has urged such a construction of statutes for the 
ere- | prevention of usury, as to enable the courts to ferret out usu- 
ry, no matter with what ‘shift or device the invention or cun- 
ning of man might clothe it. The great and leading object 
being to detect the offence by whatever name it may be call- 
ed, the statutes of most of the states on this subject, are simi- 





act § lar in their terms, however different they may be in prescrib- 
ond § ing the consequences of such usury. Our statute excepting 
and § bonds fairly and bona fide made and sold, from the operation 
this § ofthe law, is peculiar. Iam not prepared, however, to say 

that this exception would not have been implied, if it had not 
thé § been expressed. Its insertion in the act will, however, give 
vith # rise to another question—that is, whether as bonds alone 


have been excepted by the statute, this will not exclude notes 
and bills—‘* Expressio unius Exclusio alterius.” As this point 
however was not urged in the argument, I shall avoid ex- 
pressing my opinion as to the effect of the proviso inthe 4th 








ci) 
Metcalf 
vs. 
Watkins. 





the'# section, but consider it as though bills and notes were includ- 
on § ed, or the proviso omitted. In Jones vs. Hake,* one Wat- — Cas’ 
ng; # kins made a note to Hake, which note was indorsed to him 
(6 @ and others without any consideration, and for the accommo- 
ct dation of Watkins merely ; it’ was'then delivered to Hake 
mF as a broker, who procured it to be discounted by Herriman 
ple ® at ausurious interest. It afterwards came into the hands of 


Jones, an innocent holder. ' It was decided, that although Wat- 
kins and Herriman were unknown" to each, other, it was to 
TY | be considered as a contract immediately between them. 
ré | This case in some of its features, presents a striking analogy 
to the one before us. The purchaser or holder of the bill 
cn stood in the same attitude of a purchaser without notice, and 
| there was no privity between him and the maker or endor- 
t* | sers—consequently there could have been no corrupt agree- 
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oad ment on his part, to commit usury. This case was recog. 
Watkins. nised as good authority in Wilkins vs. Roosevelt,* and again 
“*SJohn. 66.in the same book,” on an application for a new trial. The 
— Cas. case of Jackson vs. Henry, is not believed to have much bear. 
¢10John. 196 ing on the case before us. In that case there was a mort 
3 gage to secure the usurious consideration. This mortgage 
was foreclosed, and the property sold under the decree of the 

court, pursuant to the statute of the state. No defence of 

usury was set up against the mortgage in the process for 

foreclosure. The purchaser bought at public sale, under the 

direction of the court, and was ignorant of the original cons 

iP: deration between the mortgagor and the mortgagee. The 
defence was never set up until the suit was brought to reco 
ver possession from the mortgagee, and it was then held by 
, the court, to be unavailable. Judge Kent in his opinion, ae 


tute of the State of New-York, and that-statute expressly pro 
vides, that the sale of the mortgaged premises when so made 
shall bar all equity of redemption. He too, recognises the 
i ‘ doctrine, that this favor or indulgence is not extended to ag 
j innocent purchaser, when the suit is on the usurious instre 


‘€ Doug. 736. ment, and refers to Low vs. Waller,‘ and Brown vs. Bamp: 
© 2 Strange, 


—— 


can maintain an action upon it against the former, it is valid 
in the hands of an indorsee, who has discounted it at a higher 
rate than the legal interest, and he may recover the full amount 
of the bill or nute against the maker or acceptor. It is fur- 
ther holden in the same case, that a bill or note drawn for 
the purpose of being discounted at a usurious rate of inter- 


—— 


.est, and indorsed for the accommodation of the maker or 

{ . drawer, is void in its original formation. 

| 216 J ohn.367 = The case of Dunham vs. Guild is not believed to have any 
particular bearing on the question of an innocent purchaser 

















| F knowledges however, that this case is bottomed on the sta. 


| 1155. ton.* 
it Inthe case of Moorev. The President and Directors of the Com 
ip *15John. 44. mission Co.‘ it is held, that_where a bill or note is valid as hee 


tween the drawer or maker, and the payee, so that the latter” 
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of a bill, drawn for the purpose of raising money at a usuri- Metcalf 
ous rate of interest ; but as it is believed to be important, and Watkins. 
in point, on a question raised and discussed, by the counsel ar ah 
for the defendant in error, it may as well be noticed here. It 
was contended that Watkins took and received, or contract- 
ed for, no greater discount on the bill purchased by him from 
Roberts, thaa the customary exchange between Huntsville 
and New Orleans. [In the case just cited from 16 Johnson, 
the plaintiff offered to show on the trial, that the charge of a 
commission of two and a half per cent. on the exchange of 
notes, was within the understanding, usage and custom of 
merchants. ‘The evidence was overruled as immaterial and 
useless. This was assigned for error.’ Chancellor Kent 
says, ‘that the rejection of this testimony was right; is a 
point clear and self-evident.” He refers to the opinion of 
Lord Chancellor Loughborough, in the ex parte case of Aynes- 
worth,* when his lordship said, “ that the custom of a trade a4 Ves. 678. 
totake a discount above five per cent. (or the legal rate of 
jnterest in England) cannot authorise a greater demand than 
five per cent.” The Chancellor proceeds, that “ it is per- 
‘fectly idle to talk of a custom of merchants to take a commis- 


‘sion above the legal rate of interest, on the exchange of notes. 


The custom of merchants is not applicable to such a case.” 
It.is not a matter of trade and commerce within the meaning 
of the law merchant ; and if there was such a local usage in 
New-York, it would be null and void, and could not be set 
up as a cover or pretext to trample down the law of the land. 
The money lenders throughout che country might as well set 
up a practice ef their own, and then plead it in bar of the sta- 
tute. In the case of Powell vs. Waters,” Chief-Justice Spen- »17 John. 179 
cer refers to the doctrine in the case of Mun vs. The Com- 
mission Company,‘ as settled law—that if the note or bill could 15 John. 55. 
not support an action, as between the original parties, before 
it had been sold, then if it is sold at a rate higher than the 
legal interest, it will be usury. It may be now considered 
as the settled doctrine in the State of New-York, that if the 





a <e Watkins. 





a 2 Mun. 36. 
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‘ed note or bill was made for accommodation only, and nothing 


paid for it until it was discounted, at a discount greater than 
~~ the legal rate of interest, it would be usury ; although the pur. 
chaser at such discount, was a stranger to the original object 
for which it was made. The case in 4th Cowan, is so dis. 
tinct in its features, and being merely a rand6m expression 
of Judge Southerland’s, cannot be considered as in the least 
shaking the previous train of decisions. 

We will now examine the Virginia decisions on the ques 
tion. The case of Hansford vs. Baylor,* seems to be a lead- 
ing case. It was there decided that it was not usury, to pur- 
chase a note made for accommodation, at a greater discount 
than the legal rate of interest, if the purchaser was ignorant 
of the object for which the note was made. The court was 
eomposed of Judges Tucker, Flemming, Roane, and Brooke. 


The two first delivered opinions reversing the decree of the 
. ehancellor of the Richmond district—the other two concurred, 


but delivered no opinions. No authority is referred to, and 
the argument of counsel is not reported. The decision seems 
to have been rested by the court, on a want of privity be 
tween the borrower and lender, and it was thought by the 
court that there must be a concurrence of the will of both 
parties to make it usury. 

The next case we shall notice, is Taylor, Adm’r of Hollo- 


b1Va.R. 42. way vs. Bruce.» This too was a proceeding in chancery, 


against the purchaser of an accommodation bill, drawn and 
indorsed for the sole accommodation of the makers——it was 
placed in the hands of a broker, who procured it to be dis- 
counted. Inthe answer of the purchaser, he said he did not 
recollect—that the broker informed him, he was acting as 
agent for the maker. The case was argued with great abil- 
ity by most eminent counsel on both sides. 'The Court, com- 
posed of Judges Roan, Coulter and Brooke, sustained the au- 
thority of Hansford vs. Baylor. Judge Roan dissenting. 
Judges Coalter and Brooke rest their opinions mainly on the 
ground, that it did not appear from the evidence that the 
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purchaser knew the character of the note. Judge Roan in Metealt , 
his dissenting opinion, supports fully the New-York doctrine, Watkins. 


that the note was void in its original formation, and that the 
purchaser took it at his own risk. It appears from this dis- 
senting opinion, that he had concurred with the Court, in its 
decree in the case of Hansford vs. Baylor, on the ground, that 
it did net appear but that the note from the maker in that 
case, to the first indorsers, had been founded on good consi- 
deration, and was a fair and bona fide transaction. He con- 
tended that a note made for accommodation, for the purpose 
of raising money, is nothing more than a blank paper, until ' 
it has been negotiated by being discounted—and that if such 
a note is discounted at a discount greater than that of lawful 
interest, it is void under the statute against usury, whether 
the person discounting it was acquainted or not with the man- 
ner in which it was made, and its object and design. 
The next case we shall notice, is that of Whitworth vs. 


--+_— 


Yancy & Adams.* In this case a majority of the Court sus- 25 Rand. 333 


tained the decision in Taylor vs. Brown. It was, how- 
ever again a divided court. Judges Carrand Green delivered 
very able and elaborate dissenting opinions. ‘They assumed 
the ground taken by Judge Roan, in his opinion before men- 
tioned. Both held that the law merchant applicable to bills 
of exchange, was not to govern, but the common law. The 
Judges who composed the majority, were Coalter, Cabell and 
Brooke. It will be seen, that there has been no contrariety 
of decision on the important question in Virginia, but that 
they have been uniformly the same way. Yet when the great 
weight of talent, and the deserved reputation of the Judges 
who dissented, and their very able and learned arguments 
are considered, those cases cannot, as decided, have the 
same influence with us, as they would otherwise be entitled 
to. Judge Roan in his day, sustained a reputation for strength 
of intellect, independence of character, and judicial learning, 
surpassed by no jurist in our country. Judges Carr and 
Green have not been so much known to the profession ; but 
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Metcalf the great learning, research, and talent displayed in their 
VE. : ? Ss - sd ‘ . : 
Watkins dissenting opinions, sufficiently establish their claims for rank 





among the most eminent Judges of the Jand. 
We have found nothing therefore in the adjudged cases, 
to. disturb the opinion expressed in. Faris §& Powell vs. King. 
Let us take up, however, the question on principle, and see 
what will be the result. It will be agreed by all, that if a 
note is tainted with usury in its original concoction and for- 
formation, this taint, like the mark on Cain, will fo_low it 
through all its migrations, shiftings and changes, never to be 
purified, but continually presenting an insuperable bar to its 
validity. Tuose who support the validity of a note made for 
. the purpose of raising money on usury, contend that the note 
is complete before it is discounted—and in this, it seems to 
me, consists the great error of the decisions in the Virginia 
courts. They have not attended sufficiently to what would 
be the legal effect of such a note or pill, if it were not dis- 
counted. © It never could be sued on between the original par- 
ties for the want of a consideration. No consideration is 
paid until a new party is made—who comes in by discount- 


he injustice to him to abridge them. He says “ there must 
be two parties to every contract. I may draw a number of 
promissory notes payable to A. B. and C. &c. and finish them 
in due form. While I keep them in my desk or my pocket, 
they impose no obligation—they are waste paper merely. So, 
if I agree to purchase property for which I am to give a thou- 
sand dollars, and bond with three or four securities is requir- 
ed; Lexecute my bond, and get my friends to sign as sure- 
ties: this is still a one-sided, imperfect transaction. ‘The 
bond, as yet, binds nobody. There is no contract. It isthe 
delivery which gives it life. Suppose, instead of a bond, the 
vendor preferred to take a promissory note with A. B. and 
C. as sureties ; I could execute the note payable to A. and 
get him together with B. and C. to indorse. This would 





ing it at usurious interest. Judge Carr presents his views 
on this point with so much force aud perspicuity, that it would | 
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make them, in truth, surety for me just as effectually as if 
they had joined me in executing the bond. Or suppose the 
obligation took the form of a bill of exchange, I might draw 
on A. payable to my own order—he would accept—I would 
indorse it, and B. and C. would indorse after me ; still the 
note while in my hands would be mere waste paper. A. 5. 
and C. to be sure, had agreed to become my sureties, and had 
signed the instrumeut in such a way as to put it in my pow- 
er to bind them; but they could only be bound when I be- 
came bound ; and that could only be when’ I delivered the 
bill or note upon a real transaction. If I never did this, 
though the time for which the note purported to run had 
elapsed, no one of the parties to it could sustain an action on 
itagainst another. It had never received the animating 
touch, and was still a lifeless body. So if I wish to raise 
money, at usury, a little caution must be used. A decent 
cloak. I get a friend to lend me his credit. He exe- 
cutes a note for me for one thousand dollars, payable at 
three months, which I indorse: While I hold this paper 
it is nothing—it imposes no obligation on my friend,— 
it is a mere preparation which I am making to get my 
money. When I part wijth it, then I give it being, and 
stamp its character by the nature of the contract I make. . If 
[discount it beyond the legal rate, whether by myself or agent, 
itis usury. .The note is usurious in its inception and void.” 
To prove that a note or bill dates its existence from the first 
rel transaction, he cites some English cases, to wit—Ardin 
vs. Wathins’°—Wells vs. Freeman’—IValiace vs. Henderson’-— b 
Davis vs. Richardson." These cases all fully sustain the po-* 


ee ee d 
sition assumed by the Judge. What then was the first real , 


transaction in the case before us? Until it had been discount- 
ed, no suit could have been sustained by any one of the par- 
ties who figured in the transaction. Neither Smith the payee, 
nor Ice the indorser, nor Roberts, the object for whose bene- 
fit it had been fabricated, were affected, until it was discount- 
ed by Watkins. That was the first real transaction, and it 
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was that which breathed spirit and life into the otherwise va. 


Watkins. lueless and unavailable paper. The first real transaction 





stampt on it the impress of its own character. Had it beep 
discounted at the legal rate of interest, or at one not beyond 
such legal rate, it would have been valid : but its discount at 
a greater than the legal interest, made it usury. To sus 
tain the contrary doctrine, we must assume that the bill or 
note was perfect and valid before it was discounted. It ig 
further said, that usury is a crime, and cannut be committed 
without the intention to do so—that an innocent purchaser of 
a note cannot be convicted of crime when he honestly suppos- 
ed that the bill or note was based on a valuable considera 
tion—and to this extent went the opinion of the Judge in the 
court below, as shown by another part of the bill of excep 
tions: yet nothing is more‘ clear, than that a man may com- 
mit usury civiliter, without ever having heard of the law for 
its prevention. Suppose he makes a contract for the loan or 
use of money at a greater rate of discount or interest than 
eight per cent.—the rate allowed by our statute; but not 
knowing the statute, he believes it authorises the amount he 
has reserved in his contract ; now this contract would be void 
under the statute, although neither of the parties, the lender 
nor the borrower might know at what the statute had fixed 
the legal rate of interest. * The question is not, whether the 
lender intended to commit usury., If he has stipulated for 
more than the statute allows, usury is’the inference of law. 
If, however, in stating a balance, or in the calculation of im 
terest, there has been a mistake, when only the legal rate was 
intended, there would be no usury. There is nothing in the 
first section of our statute, against usury, which operates on 
the contract itself, that makes a corrupt agreement a neces- 
sary constituent to render the contract void. ‘It may be well 
to notice herg an argument founded on the supposed partici- 
pation of Metcalf in the fraud practised on Watkins. It is 
alleged by the plea, that when inquiries were made of Met- 
ealf concerning the bill, at the instance of Watkins before 
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s 


a discounting it, Metcalf replied “ that it was all right.” The 
ction 


bea fact of executing or signing the bill, and he replied that he 


yond did execute, or sign it. The inference drawn by Watkins 
ne may have been, and may reasonably be supposed to have been, 
SU® 7 that the bill was a good and valid one. It was urged that it 
. Ff was a fraud on Watkins by Metcalf, to conceal the true cha- 
be * i racter of the transaction, and that he is estopped from taking 
= advantage of his own fraud, by setting up the defence of ‘usu- 
er df ry. It seems to me, to Le a full answer to this argument, that 












Po* if the paper was made for the purpose of raising money, and 
era: it was raised at usury, that the fraud of the parties could not 
the change the nature of the transaction, and purify it from the 
°P & taint of usury. If Watkins was induced to believe, fromthe 
om § fraud of Metcalf, that the bill was a good one, and purchased 
fot Bander such fraudulent representations, his remedy could not 
OF B be on the bill; because that was clearly void, and his remedy, 
has ig any, would be in a different form of action. This may be 
not § ahard case on Watkins. Ona very memorable occasion in 
, he the history of our jurisprudence, when most enormous amounts 
om of usury had been collected, to the ruin of the borrower in 
qq many eases, and when they sought to recover back the usury 
reg that had been paid, under the mistaken impression that the 
hg payment could have been coerced, we declared, that what- 
i? ever might be the hardship of the case, we could not warp 
— the principles of law to meet particular cases, and to relieve 
7 their oppressions ; and now, if the lender loses his debt by 
8 E not having been sufficiently informed of the nature of the 
he F transaction itt which he was participating, we must respond 
® I tohim in the same language. We may, however, be per- 
* | mitted to say, that if our statute against usury is to be any 
il thing more than a dead letter, or a mere cob-web restraint, 
K which the dullest invention might sweep away at a breath— 


we must bring cases of the character of that before us; with- 
in its provisions: Were we to rule otherwise; nothing in the 
13 
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rejoinder avers that the inquiry was directed to the mere Watkins... 
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Metealf form of a statute would be left more utterly feeble and use- 
less. The facility with which it would be evaded, would bea 
subject of derision to the dullest capacity that ever entered 
the money as a money lender market. The testimony of g 
broker, in one of the cases from Johnson, I do not recollect 
which—is emphatic on this subject. He points ont a way, 
as clear as noon-day, by which to evade the statute. He 
says, ‘‘ I do not beliave the lender knew who the borrower 
was. I was not in the habit of letting the borrowers name 
be known.” Nothing more would be necessary than to pre- 
pare the paper, and place it in the hands of a broker, with 
instructions not to let the person who should discount it, 
know for whose use the money was advanced. 

From the views we have expressed, the charge of the court 
under the second plea was not on an abstact question, but 
was wrong in law, under the issue formed on that plea. We 
believe too, that Roberts’ declarations ought not to have beea 
admitted in evidence. If (as would seein to be the case) his 
* interest was balanced, he was a competent witness, and of 

course better than his declarations, which were nothing more 

than hear-say testimony. 
Let the judgment be reversed, and the cause remanded. 


vs. 
Watkins. 


_— 








By Mr. Justice SAFFOLD: 

I concur in the opinion that the judgment is erroneous, and 
must be reversed. I arrive at the same conclusion with 
Chief Justice Lipscoms, without subscribing to ali the propo- 
sitions, illustrations, or reasons by which he is influenced. 
My views are fully expressed on all the principles necessarily 

2 involved in this case, in two previous decisions of this court. 
: : —— = Faris & Powell vs. King,* and Thompson vs. Jones.” I was 
willing to investigate the subject on principle, and the autho- 
rity of other courts, notwithstanding our former decisions. 


ly talented argument, but I have not been enabled to change 
my opiniens as before expressed, on any material point em- 





The same has been done with the aid of elaborate and high- 
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braced. I would not, however, be understood to concur, on Dickerson 
° . ‘ e ° . vs. 
this occasion, in the extenssion of any principle further than Hodges. 


before declared. 


WixuiaMm Dickerson vs. ASA HopGeEs. 
Error from Limestone County Court. 
——p—- 


The declarations of an agent who is dead, as to a rescission of a contract, 
cannot be given in dvidence in a suit on that contract. 
Such rescission must be proved. 


Asa Hodges instituted an action of trespass on the case 
against William Dickerson, to recover for the use and occu- 
pation of sixty acres of land rented to him. The evidence 
produced by the plaintiff below, established, according to the 
admissions of Dickerson, a contract between himself and one 
Smith, the agent of Dickerson, for the rent of the land in 
question. The defendant, Dickerson, offered to prove by 
one of the plaintiff’s witnesses, that Smith, his agent, had 
stated that the contract was rescinded. The declarations of 
Smith, the agent, being objected to as improper testimony, 
the court sustained the objection. 

Dickerson excepted to the opinion of the Court, and as- 
signs the same as error. 


P. Martin, for Plaintiff—16 Johns. Rep. 88, 89—15 
East’s, 400—2 Starkie’e Evid. 57. 


Hopkins, contra—2 Wheat. 383-10 Ves. 126, 127-2 
John. 17—17 John. 176—Betts vs.. Huntsville Bank. 
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By Mr. Justice THORNTON: 
This was a case brought up bya writ of error, from the. 


Limestone Circuit-Court, upon a bill of exceptions ; and the 


only error assigned, is the rejection of testimony offered by 
the plaintiff in error. The action was commenced in the 
Court below, to recover the amount alleged to be due upon a 
contract made. with the agent of the defendant in error. The 
contract as proved was not contested ; but a rescission of it 
by the same agent was relied on in defence of the action. 
The proof offered, and rejected, was the declarations of the. 


agent, made by him to the witness before his character of. 


agent was determined—as to a rescission of the contract. 
The witness testifying does not prove that he was present 
when the rescission, if any, toek place, or that he witnessed 
an agreement to set aside the contract, but. merely that the 
agent told him. it was the case. It is evident that. the proof 
was only hearsay testimony, unless. the declarations could: be 
considered as the admissions of a party or principal, consti- 
tuting evidence of the fact, and so legally susceptible of being 


testified to by any competent witness who might hear them. 
But the declarations offered to be proved, not being in the na- 


ture of res gesta, and so constituting the agreement of rescission 
itself, or part of it, or even inducement thereto, could not be 
substituted in the proof for the matter they related. That 
matter must be proved, and the death of the agent, though 
it may make the proof more difficult, or even imesesible, will 
not in this case, more than in any other, open the door to hear- 
say testimony, which so far from being the next best, is no 


evidence whatever.* ? 





* See the case of Betts vs. The Huntsville Bank, decided at J uly Term, 
1830, in which the principle is settled. 
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VALENTINE Pruit and JoHN MartTIN vs. Squire Lowry. 


Error from, Madison Circuit Court—Before the Hon. 
Joun WHITE. 


eee aeeeeeel 


Where, A. sells property to B. and B. sells to C. and the proper-. 
ty is levied on and sold to D. under an execution subsisting against A. 
in a suit brought by C. to recover from D.—A. is not,a competent wit-. 
ness for C. ; 

Alevy and sale under an execution by one constable for another, which, 

levy and sale are recognised and returued by the latter—not void on, 
the ground of false return, 


This. was trespass in, the Court below, against Pruit and 
Martin by Lowry, for forcibly taking a negroslave. On the 
plea of not guilty and issue, there was verdict. and judgment 
for the plaintiff. In the trial of this cause the plaintiff pro- 
duced in evidence a bill of sale from one Cottrell to Town- 
send for sundry negroes, including the one in question. In 
order to explain circumstances connected with the conside-. 
ration between Cottrell and Townsend, the plaintiff Lowry 
produced Cottrell as a witness. His competency wes object- 
ed.to by the defendants, on the ground of interest. The 
Court held Cottrell a competent witness. It appezred from 
the record, that Pruit claimed title to the slave under a sale. 
made by a constable, in pursusnce of an execution levied on. 
her at the suit of Pruit. Pruit held several judgments against 
Cottrell. The levy and sale had been made by one Milam, 
as Martin’s bailiff, and on this levy, under Pruit’s execution, 
Martin justified. The Court charged the jury, that if the de- 
fendants relied on the judgments, executions levy and sale, 
and they believed the sale was made without the direction 
and cognizance of Martin, who made the return—the same 
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Pruit £ Marta being false—Pruit could neither take title, nor Martin justj 
Vs. . 
Lowry. fy- The Court further charged, that it was necessary, that 
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the return of sale should be in writing on, or attached to the 
execution. ‘T’o these points, and to the admission of Cot. 
trell’s testimony, the defendants excepted. 

In the course of the trial the defendant’s counsel moved 
the Court to instruct the jury, that if they found out that 
Pruit had not made out a title under his purchase, yet, if they 
believed the sale from Cottrell to Townsend was fraudulent, 
as against Cottrell’s creditors, and particularly as to Pruit, 
then they should find, that as no title passed from Townsend 
to Lowry, and he having failed to make out a title to the 
slave in question, the defendant was entitled to a verdict. 
The Court declined to give this charge, but instructed the 
jury, that however fraudulent the sale from Cottrell to Town 
send may have been—if they believed the slave to have been 
in possession of the plaintiff at the time of levy, he was enti- 
tled to recover on that possession—that if they found that the 
judgments and executions, and the sale under them, vested 
no title in Pruit, and formed no justification for Martin—then 
it was not important for the plaintiff to show a regular sale =. 
to himself, but sufficient to prove a possession of the property, 
To all these positions of the Court, the defendant excepted, 
and now assigned them as error. 


HutTcuison, for Appellants. 

R. Cottrell was interested to support the title, if any, he 
passed to Townsend, under whom Lowry claimed. The Court 
below supposed he was no more interested than if this had 
been a controversy totry the right betwixt Pruit as the credi- 
tor of Cottrell, and purchaser under his judgments, against 
him on the one hand, and Lowry the claimant under his ven- 
dee—when if Pruit had failed, the slave could not have been 
sald toward satisfaction of his executions, and his judgments 
would have remained unpaid—and where if he had succeed- 
ed, Lowry would have went on the supposed warranty of 
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ell would have stood equipoised in interest. Not so here: 
slave was sold, and the product, pro tanto, satisfied Pruit. — 
hether he succeeded or not in this case, the credit returned 
n the executions would remain. Cottrell’s interest, there- 
re was solely in favor of the title he passed to Townsend ; 
and the interest though not immediate, was certain. But the 
policy of law did not permit him either to support or impeach 
the sale he had made. In the transfer of a note by delivery, 
there is an implied warranty that it is genuine, and the trans- 
frror cannot testify to sustain its validity, nor to impugn it— 
15 John. 240—16 John. 201. Soanindorser—3 John. 185— 
2John. 165—14 John. 270. If indeed, a payee and indor- 
wor be called to testify certainly and only against his own di- 
rect and immediate interest, and do not himself object, he 
nay be sworn: but this is not calling him to validate the in- 
strument he endorsed—1 Siew. 199. A vendor or alienor of 
ralty may not testify in favor of the title he communicated— 
? John. 394—6 John. 523. Where the bailee of a chattel 
wes a stranger, the bailor cannot testify as to his general 
property —Chesley vs. St. Clair, Adams’s Rep. 192. Because 
too, in the sale of a chattel or slave, there is an actual or im- 
plied warranty of title, the vendor may not give evidence to 
sustain that title—6 John. 7—2 Har. & G. 176—7 Har. & 
J. 458—5 Am. D. 250. Nor can the declarations of a ven- 
dor made after his sale, be proved, to show the sale a sham. 
1 Stew. 198. Where, indeed, the vendor sold to both plain- 
tiff and defendant, being biased equally both ways, he was ad- 
mitted—I1 Stew. 419. Cottrell’s evidence was plainly mate- 
nal, and by being illegally received, the judgment mast be 
reversed. 

The Court erred in instructing the jury that if they believ- 
onl ed the sale of the slave was made by Melam, without the im- 
onl mediate direction and sanction of Martin, the return of sale 
ed- 4°" the execution was false, by beifg made by Martin,. and 

of | Pruit acquired no title, and Martin could not justify. Me- 
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Prait& Martin Jam was ati officer of equal grade ; the executions were de: 


vs. 
Lowry. 


livered to him with Martin’s request that he should make the 
sale—he received the executions—caused the sale to be made 
before a large crowd at the court house, and there is no cir- 
eumstance of unfairness. Martin by making the return re- 
cognised his act. If Melam acted as bailiff, it was well— 
1 Salk. 265—2 id. 589—2 T. R. 156, 157—7 Comyn’s Dig. 
287— Hunt v. Burrell, 15 Jokn. 137. Being of equal grade; 
the special property of Martin passed to him, and his sale 
passed the ownership té the purchaser, who cannot be affect: 
ed by the irregularity of a return subsequent to his purchase, 
if the return were defective: it was the sale that passed the 
right—10 John. 381—13 John. 97—5 Am. D. 262. 

Then as to the refusal of the court to allow Lowry’s title 
to bé questioned, and the instructions on that score, the prin- 
ciples applied contravene the plainest dictates of reason tnd 
justice. In trespass, indeed, a plaintiff may rely on posses- 
sion or constructive possession, only as against a wrong doer, 
having no title. That action is based on the possession, 
whilst trover rests on the ownership. But when he, as here, 
évolves all his evidence of title, and relies on it, and not on 
possession merely, it is surely with the defendant to: interro- 
gate the witnesses, to object to the fraud manifested, and té 


give further proof onthat score. The plaintiff thus puts him-' 


self in the predicament of a physician, who is sued for the in- 
jary he has inflicted on his patient; who shows his diploma, 
and attempts to prove his professional skill : the other party 
may show he is an éducated dancing master !—5 Day, 260: 
Where a plaintiff does not attempt himself to show title, a de- 
fendant, whe shows none himself, cannot introduce the title 
of his adversary for criticism and reprehension—because it is 
hot put in issue, and because the plaintiff would thus be un- 
prepared to meet the objections : but when he himself intro- 
duces his evidences of ownership, he must abide the conse- 
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Hopkin, contra.—14 John. 407, 415—10 John. 185—13 Prnit& Martin 


John. 222—13 John. 141, 256—Alabama Rep. 400. 


By Mr. Justice THORNTON : 

This was an action of trespass, brought by the defendant 
in error, Lowry, (who was a purchaser from one Townsend, 
who held by bill of sale from Cottrell,) against the plaintiffs 
inerror, for forcibly taking a negro from the possession of 
Lowry. 

The first error assigned, is the admission of Cottrell to 
testify in said cause, who was introduced by the plaintiff be- 
low. ‘The witness was objected to on the ground of incom- 
petency ; and the relation in which he stuvod to the parties 
was, (as was made to appear to the Court) as vendor of the 
negre to said Townsend, who sold to Lowry—and as defen- 
dant in sundry executions in favor of Pruit, by virtue of which, 
the defendant Martin had levied on the negro in question, 
and sold to Pruit. . As a general proposition, it must be ad- 
mitted, that a vendor of property is direetly interested in main- 
taining the title of such property, when it is‘brought into con- 
test by action against his vendee : his liability over in case of 
arecovery, is a direct consequence. Ina case however, where 
the consequences would be the same to him, let the contest 
be decided in either way—as where he had conveyed the 
same subject to both litigants ; an equipoise of interest would 
render him competent. So in the ordinary case of a trial of 
the right of property, under our statute, where the property 
is levied on as his own after a sale of it, and his vendee is the 
claimant, here it might reasonably be supposed that he would 
be interested to subject the property of another to the pay- 
ment of his debt, and so interested against the claimant, but 
his liability in such event to his vendee, the claimant, would 
bring about an equilibrium of interest, and leave him a com- 
petent witness. But here there was, as I conceive, an inter- 
est inclining the witness to the side of the plaintiff Lowry, 
and no conceivable interest to countervail the bias—for the 
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Prait& Martin execution could not be levied again on the same negro, and 
ou the amount produced by the sale was a credit upon the exe- 


cutien to which Cottrell would be entitled, ne matter how the 
title might be ‘determined. For, this cause alone the judg- 
ment would be reversed, and the cause remanded. It is, how- 
ever, deemed proper to decide now upon the point which ig 
brought to view by the other assignments of error, as it con- 
stituted a material portion of the cause on the former trial, 
and will inevitably arise in its further progress below. The 
bill of exceptions discloses that the negro sued for, was taken 
by defendant Martin, by virtue of executions in his hands as 
constable, issued upon judgments against the witness Cot- 
trell—and that the sale of the negro was made, as the return 
of the executions shows, by the said Martin. Proof was ad- 
duced by the plaintiff to contradict this return in the last par- 
ticular, showing that the actual exhibition of the negro at the 
time of sale was by one Milam, and that the crying off, asit 
is termed, was done by one Caldwell an auctioneer, who was 
procured by the said Milam—but that Milam acted in the 
part he bore in said sale, for defendant Martin, and under 
his sanction. ll the instructions given by, and the refusal 
of that asked for, of the court, evidently proceeded from the 
position of law assumed to be true—that the sale under-the 
executions, not being made under the immediate direction 
and cognizance of Martin, but according to the manner dis- 
closed in the testimony above recited, was void, and that nei- 
ther the justification of the officer Martin, nor the title of 
Pruit derived from the sale so made, could be maintained. 
We consider that the sale so conducted was not void, and 
that the jury should have been so charged. As to any other 
points raised in the argument from the view above taken, it 
is unnecessary vo respond. 
Let the judgment be reversed, and the cause remanded. 


The Chief Justice, Lirscoms, dissented as to the compe- 
tency of Cottrell. 
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ALEXANDER SoMMERVILLE vs. JOSEPH MERRILL. 


Error from Franklin Circuit Court—Before the Hon. Sion 
L. PERRY. 


—p— 


On demurrer to a plea, the court will look first to the declaration, and 
give judgment on its sufficiency before noticing the defects of the plea. 

In a declaration against a common carrier for negligence, it is essential 
to aver that defendant aceepted, or undertook to carry the goods. 


This was an action on the case, to recover damages of the 
defendant as a common carrier, for not conveying safely to 
Orleans a quantity of cotton which had been entrusted to him. 
It was charged, that in consequence of the defendant’s negli- 
gence, a portion of the cotton was damaged, whereby the in- 
jury had accrued to the plaintiff. : 

The defendant pleaded specially, that previous to the insti- 
tution of the plaintiff’s action, he, the defendant, had brought 
suit against the now plaintiff, to recover the freight for con- 
veying the very cotton to Orleans, which was now the subject 
of the plaintiff’s claim—that in that suit (then settled and 
determined and remaining unreversed) the plaintiff pleaded in 
defence thereto, the same negligence of the defendant, and 
the same damage ‘to his cotton, in bar to the action ; but that 
his defence after being so adjudicated, was considered insuf- 
ficient, and that the now defendant obtained judgment for his 
freight. To this plea the plaintiff demurred. 

In the record it appears (presumed by misapplication) that 
the consideration of the court below was on the “ defendant’s 
demurrer to the plaintiff’s declaration,” and judgment was 
for defendant. The plaintiff now here assigns for error, that 
the yulgment of the court below was erroneous. 
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Sommerville ORMOND, and 


vs. 


Merrill. 


from the one place mentioned to the other—uand at the latter 


Hopkins, for Plaintiff. 


By Mr. Justice SAFFoLp. 

This was an action of trespass on the case, brought by the 
present plaintiff against the defendant as a common carriet. 
To the declaration was filed a special plea in bar. To this 
the plaintiff demurred, and on the hearing and consideration 
of the demurrer, the court rendered judgment for the defen- 
dant. This judgment is the matter assigned as erroneous, 
It is proper to premise, that according to the transcript of 
the record, the naines of the parties to the demurrer have 
been misapplied. It reads “that the defendant’s demurrer 
to the plaintiff’s declaration being heard by the court, &e. 
it is considered the declaration is insufficient,” &c. Inas 
much as the legal effect of the plaintiff’s demurrer is to sub 
ject his own declaration, as well as the plea to the scrutiny 
of the court—and as, if the former is found insufficient, the 
court must visit the demurrer upon it, this apparent mistake 
in the record may be disregarded, and the case may be ex- 
amined as though the question had been formally presented. 
The effect of the issue is to test, first, the sufficiency of the 
declaration, and if sustained, then the quality of the plea. 

The case having been submitted without argument, or any 
suggestion of the points mooted belew, or those mainly re- 
lied on here, I propose to investigate only so much of the 
case as is thought necessary to a decision of the question pre- 
sented. This relates exclusively to the sufficiency of the de- 
claration. The declaration is unusually brief—which , how- 
ever is no objection if it be found to contain in substance all 
the material allegations. It begins by a recital of the defen- 
dant’s being and having been a common carrier of goods, &c. 
and of the plaintiff having caused to be delivered to defendant 
thirty-five bales cotton, of great value, to wit, of the value of 
one thousand dollars, to be safely and securely carried by him 
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to be safely and securely delivered for a reasonable reward, Sommerville 


&c. then without any further description of the liability or 
nature of the bailment, whether the carrying contempla- 
ted was to have been by land or water, or whether there was 
any exception to the defendant’s absolute responsibility for - 
the success of the enterprise (such as the dangers of the river) 
and without any averment of the defendant’s having accept- 
ed or received the cotton—or of his having agreed or under- 
taken safely to carry it : the declaration proceeds to aver a 
breach or non-performance of the duty in the usual form. It 
concludes with an averment that the defendant so carelessly 
and negligently conducted himself in the premises, that the 
thirty-five bales of cotton were wet and damaged, and great- 
ly injured, to the damage of the plaintiff two hundred dollars. 
The question may be worthy of consideration, whether or not 
the manner or kind of transportation intended should not be 
explained or defined by the declaration—especially if under- 
stood to have been done by means of any water craft. If 
there be a difference in the extent of the general liability, or 
inthe exceptions to it, this consideration might suggest the 
necessity of defining the mode or manner of the intrusted 


conveyance. Such is believed to be the current practice— 
at least in reference to water transportation, whether on the 


high seas or. navigable rivers. The omission in the declara> 
tion to aver that the defendant accepted, received, or under- i 
took to carry the cotton, is believed to be the omission of a/ 
substantial allegation required by the precedents, and the \ 
general requisitions of the law regulating the remedy against" 
carriers of various descriptions. 
For these insufficiencies, chiefly the latter, we think the 

judgment below must be aflirmed. 


vs. 
Merrill. 
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JAMES LATHAN vs. JOHN BERRY.- 


Error from Madison Circuit Court—Before the Hon. 
Joun M. TayYLor. 


—p>— 


In slander, the defendant, under plea of justification, will not be permit. 
ted to vary the issue tendered. 

Where one bas been gullty of uttering slanderous words of another, he 
will not be allowed in an action against him, to give evidence of his 

, subsequent qualification of the words—thus creating evidence for his 
defence. 


This was an action of slander. 

The declaration charged the defendant in the court below, 
Lathan, with having accused the plaintiff, Berry, of swear- 
ing to a lie, in reference to a suit in which Berry had been a 
witness. ‘The pleas were justification, and not guilty ; and 
there was a verdict for the plaintiff on both issues. It ap- 


peared from the record and the bill of exceptions sealed in the 


cause, that some time previous to the commission of the 
wrong by Lathan, there was a suit existing between the said 
Lathan and the State of Alabama, for a failure of the former 
to return a recognizance which he had taken as a justice of 
the peace. Inthis suit Berry was a witness. The justifica- 
tion set up in the present action was, that Berry in the be- 
fore mentioned suit, had sworn that the recognizance had 
been executed at the house of Lathan. Lathan’s witnesses 
proved it to have been taken at the house of one Barbary 
Lathan, two and a half miles from the said Lathan’s resi- 
denee. During the trial of the present suit, the counsel for 
the defendant asked one of the witnesses, who had testified 
to the charge of perjury, whether the defendant Lathan had 
not, a few days after he had made the charge, and before this 
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action was instituted, qualified it by stating to the witness, __ Lathan 
that all he meant to impute to Berry was his evidence in re- eal 
lation to the place of executing the recognizance. On this oe 
question being objected to, the court determined it to be im- 
proper, and would not suffer the witness to answer it. The 
defendant excepted to this decision of the court, and now have 
assigned the same for error. 





S. Parsons, for Plaintiffin error.— 

Assumed that the words here spoken as qualified by La- 
than, did not form the ground of an action prima facie—and 
cited 20 John. 349. 

The injury in actions of slander arises from the danger of 
criminal prosecutions ; and a mere injury to feelings or ho- 
nor—no cause of action. 

And the rule is, that if a party uses words in themselves: 
actionable, but qualifies them, it is no slander. The qualifi- 
cation lessens the injury. 

So in this case—witness might have proved the spirit with 
which the words were spoken, and thus divested them of injury. 
Avoluntary retraxil by a party, shows he had no malice, which 
is the ground of the wrong, and the court should have permit- 
ted the defendant to show this in mitigation of damages. 


PECK, contra. 
In actions of slander, no matters can be given in evidence 
to mitigate damages, but 

First—General bad character—6 Mass. R. 514—1 Nott & 
McCord, 268. 

Second—Grounds of suspicion, to be shown from facts and 
circumstances—and these grounds of suspicion must not 
consist in Vague conjecture, but in such circumstances as 
may influence a man of sound mind—3 Con. R. 463— 
Starkie on Slander, 409. 

‘Fhird—Matters whieh diminish the malicious intentions—3 

Conn. R. 466. 
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Lathan None of these facts can be, however, given in proof, where 
Rony. the party relies on the plea of justification. 

“A vetraxit cannot make amends for the injury to the plain- 
tiff, when by plea of justification, defendant has spread upon 
the record the slander he has previously uttered. 

The plea of justification itself contradicts the idea of the 
charge being made innocently ; and the rule is, that no map 
is permitted to make evidence for himself. The plea of gen- 
eral issue, combined with that of justification, will not aid the 
defendant. ‘The pleas are repugnant. Under our statute 
they cannot be pleaded—1 Pick. 1. 


Parsons, in reply. 

No state but Massachusetts, if I recollect right, has decided 
but that these two pleas may be used. ‘The law permits this 
for purposes of justice, and our statute is conclusive, because 
it is intended to give a party as many pleas as his defence 
requires. The plea of justification, however, cannot preclude 
our defence, in as much as it does not aver the truth of the 
words spoken—only explains them. 

A voluntary retrazxit by a party, shows that he has not ma- 
lice, which of itself is sufficient to admit the evidence of it te 
a jury. 

Malice is the ingredient of this action ; and there is a dif- 
ference between making evidence, and repairing an injury 
done. 


By Mr. Justice SaAFFoLD: 

Berry, the defendant in error, having sued Lathan for 
‘slanderous words, obtained a judgment against him for five 
hundred dellars, in the Circuit Court of Madison county ; to 
revise which, Lathan prosecuted this writ of error. The pleas 
on which Lathan relied, were justification, and not guilty. 
The only matter excepted to, is the decision of the court, 
excluding from the jury evidence offered by Lathan, to prove 
that a few days after using the slanderous words, he explain- 
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ed to the person before whom the sanie were expressed, the 
nature of the charge he had intended to impute to Berry. 
The substance of the evidence was, that the plaintiff below, 
had proved by several witnesses, that the defendant, on or 
about the day mentioned in the declaration, speaking of a 
suit in which the false evidence was charged to have been 
given, (and which related to the failure of Lathan, as a jus- 
tice of the peace, to return a recognizance,) said, the plain- 
tiff had sworn to a lie against him, in saying that the recog- 
nizance was taken at the house of James Lathan, when in 
fact it was taken at the house of Barbary Lathan, two and a 
half miles from James Lathan’s residence. The plaintiff 
also proved by another witness, Ball, that the defendant told 
him, that plaintiff Berry had sworn to a lie on the same trial, 
against him, without specifying the circumstances, 

Lathan’s counsel then proposed to interrogate Ball to the 
fact, whether or not, a few days afterwards, and before the 
institution of the suit, Lathan had explained the charge, and 
informed him in what the lie consisted, as before charged. 
This evidence being objected to, was excluded by the court. 
The exclusion of this testimony is the cause here assigned 
forerror. Some of the principles embraced by the argu- 
ment, are conceived not to be necessarily involved in the 
question presented for the consideration of the court. Whe- 
ther in an action of slander, where the defendant pursuant 
to the statute, pleads justification, and also the general issue— 
any facts are admitted of record, so as to vary the proofs 
that would otherwise be necessary or admissible on either 
side, (even if it is to be viewed as res integra, in this court,) is 
considered immaterial in the determination of this cause. It 
was the defendant below who moved the introduction of this 
testimony, which consisted of his own declarations or asser- 
tions, made on a day subsequent to the utterance of those for 
which he was charged to answer, and of course in a different 
conversation. If it could be conceded that this plea of justi- 
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‘Lathan fication, in conjunction with that of not guilty, superseded the 

; Berry .  mecessity of proof on the part of the plaintiff, of the truth of 

the allegations, according to the Massachusetts decisions ; of 

if the contrary principle, of more general prevalence, 

be reecognized, yet the rule is uniform that an offend- 

ing party can not, after the commission of the offence, 

purge it by his own declarations, and thus manufacture evi- 

dence for himself. Nor can a defendant, who has pleadedia 

justification, and therein varied the state of the facts from 

; those alleged (as is here suggested to be the case) be allowed 
any greater privilege in this respect. In this case, however, 

the words attempted to be justified, are substantially the 

same with those charged, as they must necessarily have been, 

A defendant is not permitted by such plea to vary the issue= 

eStark. on SJ]. be must confess the words as laid.a One against whom slam 
. der has at any time been uttered, has a right to sue for the 

. same, and to found his action on the most offensive words 

For these alone, with such qualification, explanation, &c. ag 

then accompany them, within the hearing of the same per 

sons, the defendant is responsible. Any thing said by him 

at a different time or place, either of denial, mitigation, or 
aggravation, is not evidence for any purpose, except so far as 

the plaintiff may choose to use it as such. ‘The right con 

tended for on the part of the plaintiff in error, to mitigate 

the damages, by introducing evidence of his subsequent ex- 

planatory conversation, is believed to derive no sanction from 

any authority referred to in argument. The case of Buford 

a a and McLung,” cited in opposition to the right,.recognises the 
‘oe principle of many other cases—that facts and circumstances, 
showing a ground of suspicion, thonghmot amounting to actual 
proof of guilt, may be available in mitigation of damages. The 

evidence in question related to the bad character of the plain- 

¢3 Con. Rep. tiff. The decision in Baily vs. Hyde,* muintains the same 
433. principle. But it is argued that this case may be assimilated 
to an action of trespass for taking and carrying away the 
plaintiff's goods, and that there the defendant would be per- 
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mitted to prove a subsequent return of the article in mitiga- 
tion. Ifthe principle be admitted, the analogy between the 
cases is conceived tobe very slight. In the one case, the in- 
jury is to property, and consists not only in the taking and 
carrying away, but also in depriving the owner of the use 
and value of it, if not returned. If returned in a short time, 
inthe same or nearly the same condition, the injury is rather 
nominal than real, and the damages are obviously mitigated, 
soas to admit of a satisfactory computation of the amount. 
Not so with respect to this subsequent and explanatory con- 
versation. The defendant below may have uttered the slan- 
derous words in the hearing of many, yet proof of it by one, 
or a few, would be sufficient to sustain the plaintiff’s action. 
Ifone of these same witnesses who heard the imputation, af- 
terwards received an explanation, mitigating the nature of 
the charge, it does not follow that all of them have; or that 
the same witness would communicate the explanation to all 
to whom he or others may have disclosed the matter. To 
render the case supposed, parrallel to this, it would appear 
necessary to maintain the right of a defendant im trespass, to 
introduce evidence of his own declarations subsequently made, 
toestablish the authority for, or motive of his action, and 
thereby show that the plaintiff’s injury was less than it would 
otherwise appear to be. 

We are of opinion that the judgment must be affirmed. 
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* Josepu REEVES vs. WiLLIAM B. WALLACE. 
Error from Lauderdale County Court. 


—p>—- 


Where A. in consideration of work and labor to be performed by B. cs- 
venants to convey land to B, and B. ascertaining A. has no title, aban- 
dons the contract before its completion; he cannot in the common 
count on quant. val. recover for the work actually performed. 


in : 

Trespass on the case for work and labor. 

The plaintiff brought his action to recover of the defen 
dant, for clearing and grubbing between tenand twenty acres 
of land. It came up in proof that there was a written agree 
ment between the parties, as to clearing the land now ia 
question ; and on its production, it appeared, that in consi- 
deration of certain clearing, fencing, &c. to be performed by 
the plaintiff, the defendant had undertaken to convey a cer- 
tain portion of land therein mentioned, to the plaintiff. Plain- 
tiff offered in excuse for abandonment of this contract, to 
prove that the defendant had no title to the land which he 
had undertaken to convey : but the court held that this ae- 
tion did not lie, there being a written agreement, fo which 
the plaintiff should resort. The plaintiff excepted to the 
opinion of the court, and assigns the same fur error here. 


Wm. B. Martin, for Plaintifi— 


Cited 1 Comyn, 249—1 Conn. R. 175—1 Caine’s R.AT— 


19 John. 205—4 Cranch, 421. 


Hopkins, contra.—4 Cranch, 239—240—19 John. 205— 


18 John. 451—1 Chitty, 98—1 Bibb, 595—2 Mum. 344—7 


John. 132—12 John. 276—13 John. 94—1 John. 326. 
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By Mr. Justice THORNTON : 


117 


Reeves 


. . . . vs. 
This was an action of assumpsit, with the common counts, wallace. 


for work and labor done, &c. It appeared in evidence that 
there was a covenant entered ‘into between the plaintiff and 
defendant, in which the latter covenanted to convey to the 
former by general warranty deed, a certain quantity of land 
therein mentioned, in consideration of certain clearing and 
fencing’ of other lands being first done and performed. This 
work and labor was that for which the plaintiff now sought 
torecover remuneration. It does not appear that the defen- 
dant was invested with the title to the land which he had co- 
yenanted at a future time to convey to the plaintiff. The 
plaintiff performed a portion of the work, and for that por- 
tion now sought to recover in the present action. The court 
instructed the jury, that this suit would not lie if they believ- 
ed the work and labor now sued on, was the same mentioned 
in the covenant, and commenced under it. 

The question of law presented by the assignment of error, 
is whether, when a covenant is entered into between parties, 
whereby one covenants that he will do a certain act at a fu- 
ture time, in consideration of the performance by another of 
certain other.act, as work and labor, and the act first to be 
performed is entered into and abandoned, without any new 
contract, or fraud alleged and proved in the covenant, the 
party so abandoning the work before its completion, can re- 
cover in the common counts, upon a quantum valebat. I feel 
satisfied he cannot. If there had been a fraud practised by the 
defendant, either in the execution or consideration of the co- 


} venant—or if it had been rescinded by the parties, then by a 


special action on the case ; or in case of a rescission, perhaps 
on the common counts, a recovery might be had; but whilst 
the covenant remains in force, as it did for aughtthat appears 
in the case, it must constitute the foundation of the action, 
and be declared on. 

Judgment affirmed. 
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Grorce C. WILson vs. Tue STATE. statut 

: Alabe 

Error from Dallas Circuit Couri—Before the Hon. _ On 

H. W. Co.uier. mentt 

Grice 

—~—- Wilsc 

them 

In an indictment charging the larceny of promissory notes, Omission t short 

charge the value of the notesis a material defect. mise, 

An indictment for larceny will not lie, if it appear that the articles alleged B where 

to be stolen, have been transferred, so as to create any trust, right, op son, 7 
property, by any consideration express or implied, or agreement. And this 

this is a question to be considered by the jury. I 

The description of such notes as being of certain amounts, is not tante @ SC@P 

mount to averments of their being of that value : nora compliance with @ neigh 

the established rule “ that indictments for larceny must state the value prope 

of the articles.” On 

In order to render bonds, notes, &c. the subjects of larceny, they mug Bhioy 
be, at the time of taking, legally valid, and subsisting securities for the ’ 

payment of money or some specific article of value. being 

False pretences or artifices to obtain another’s property, by one entertail- afters 

ing a felonious design, will make larceny, provided it does not appeat & that \ 

that a temporary trust or possession was extended to the party. sizn c 

the st 

This case was decided on points reserved—and was an ite On 


dictment for larceny. 

The defendant was charged in two counts, with the larce« 
ny of four promissory notes. . The first count set out that the 
defendant had’ feloniously’stolen, taken, and carried away, 


court 
tion o 
Supre 


four promissory notes of one hundred dollars each, t PE 
property of one Grice, and concludes, “the same being Th 
found, feloniously did steal, take, and carry away, the said sum bad, « 


of four hundred dollars, then and there unpaid, and contrary J 9 je. 
to the form of thestatute, &c.” The second count charges the Jen ,, 
larceny of four promissory notes of one hundred dollars each, refere 
made by said Grice, and payable to said Wilson, and to be- 
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come his property on the payment of four hundred dollars in 


Alabama.” 

On the trial it appeared, that the several promissery notes 
mentioned in the indictment, had been originally executed by 
Grice, for the purpose of being sold to, and discounted by 
Wilson, under a previous agreement entered into between 
them: that Grice after making the notes retained them a 
ot) & short time, and then delivered them to Wilson, on his pro- 
mise, that if Grice would accompany him, Wilson, to the place 
ged BH where he kept his money, five or six miles distant, he, Wil- 
son, would pay the sum agreed on; that in conformity with 
this promise, Grice accompanied Wilson, When the latter 
nt» @ escaped from the presence of Grice, and subsequently left the 
with @ neighborhood, haying first disposed of the notes as his own 
alue property. 

On these facts, the court instructed the jury, that if they 
-. believed Grice made the notes in question, for the purpose of 
being discounted by the prisoner, then retained them, and 
aim afterwards, at Wilson’s request, delivered them to him ; and 
eat B that Wilson, at the time of such delivery, had formed the de- 
sign of converting them to his own use, without paying Grice 





the sum stipulated, Wilson was guilty of larceny. 

On this charge, the jury found the prisoner guilty ; but the 
court considering the case involving a novel and difficult ques- 
tion of Jaw, reserved the point for the consideration of the 
Supreme Court. 


ie Peck, for Plaintiff. 
ng This conviction being for stealing notes, the first count is 


bad, as it alleges, by fair construction, the larceny of money ; 
aTY’ Fat least, it does not charge the stealing of notes with suffici- 
the: Bent certainty—2 Hale’s P. C. is Chitty’s Bl. 306, and 
reference in note 10. 
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cash to said Grice, concluding, “ contrary to the form of the ‘Phe State. 
statute, and against the peace and dignity of the state of 
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Wilson The count is further defective in this,. that it does not con 

The State. clude as is required by the constitution of Alabama— Art. 5, 

~ See 17. They are words of substance necessary to: describe 

the act as a public offence. The equivalent words, “ contra 

pacem,” &c. regularly conclude each count in the English 
precedents—3 Chitty’s Crim. L.'733, 734, 735. » 

The second count is defective for not averring the notes to 

be due—See Forms—Archbold, 96—3 Chitty’s C. L. 734. 

; ' Neither does it aver their value, which is material—2 East; 

C. L. T78—4 Bl. Com. 307. 

’ Notes are placed by our statute, with regard to larceny, 

on the same footing with other property—Dig. 103, s. 11 

As larceny could not be committed of notes at common lay, 

because they imported no property in possession—4 B/. Com 

234—+the statutes creating the offence must be founded @ 

the presumption of a future or prospective value to their owt 

ers ; which does not arise in the case of a note held by th 

maker himself and not issued. ‘The notes here had no valw 

between the immediate parties, being obtained by fraud= 

( Chitty on Bills, 70)—and their future or ccntingent value 

in the hands of a bona fide holder, could not have relation 

back to the time of the illegal acquisition—at which time th 

crime must have been complete. As the notes, by the indict 

ment, were to be sold for the same amount of money called 

for on their face, and this amount being due to the obligor, 

from the moment he parted with the notes, was an available 

offset against any subsequent holder—Dig. 328, 329, 281. 


A void note cannot be the subject of a larcency.— Philpot' 


case, 2 East’s C. L,599. Every public offence must also 


a private wrong—4 Bl. Com. 5. However valueless the 


notes to either party, the evidence shows a sale and delivery 
of possession by the maker to Wilson, which destroys the spe 
cifie nature of the crime charged— Leach, 401. 

The Judge’s charge was wrong, as it authorised a convict 
tion for a mere conversion, not coupled with a felonious i 
tent—the felonious intent being the gist of the crime—4 Bl. 
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° ' 


Com. 232. It also assumed the value of the notes without Wilson 
proof, and excluded the defence which might have arisen to ne, 
the prisoner from any formed design of: the maker of these _, 
notes, when he disposed of them to the prisoner, to get his 
money without paying the notes. 

In mutual fraud there could be no theft. 











See, in addition to above authorities, 1 Camp. 376. 


‘ 


ATTORNEY GENERAL, contra. 


By Mr. Justice Sarro.p : 

This was an indictment under the statute, against the pri- 
soner, Wilson, charging him with larceny, the subject of 
which was four promissory notes of one hundred dollars each, 
being the property of Grice, the prosecutor. The prisoner 
was convicted in the Circuit Court of Dallas county. The 
case is presented for revisioa to this Court, on points reserved 
as novel and difficult, by the presiding Judge of the court be- 
low, pursuant to the authority of the statute in such cases 
provided. 

Al the questions of law arising upon a statement of 
the facts in evidence, and the instructions of the Circuit Judge 

‘to the jury, as well as the sufficiency of the indictment, are 
referred to the consideratiog of this court. The indictment 
contains two counts. The first of which, charges briefly, that 
the prisoner did feloniously steal, take, and carry away four 
promissory notes, for the payment of one hundred dollars 
each, and of the value of one hundred dollars each, the pro- 
perty of Carpenter Grice ; the said sum of four hundred dol- 
lars being then and there due and unpaid, contrary to the 
form of the statute, &c. without any further description of 
the notes, or the manner of the taking. The second count 
sets out the special circumstances—describing the four fro- 
missory notes to be for the payment of one hundred dollars 
each, due one day after date, drawn by said Carpenter Grice 


16 











Yo 


Wilson 


vs. « 








The State. OF bearer,” which said four promissory notes were to be de. 


‘GASES DETERMINED 1N ‘Tite 
on aday mentidnéd, * payable to the said George C. Wilsi, 


livered to the said George C. Wilson, and to become ‘hig 
property, when, and as soon as he should pay to the said 
Carpenter Grice the sum of four hundred dollars in cash~ 
the said four promissory notes being yet unsatisfied, and they 





yet being the property of the said Carpenter Grice ; and the 
said George C. Wilson not having paid the said sum of fow 
hundred dollars in cash to the said Carpenter Grice,” & 
It then concludes in the usual form, that these notes the pri 
soner did then and there steal, take. &c. “ contrary to the 


* form of the statute in such case made and provided, anl 


against the peace and dignity of the state of Alabam=.” 

This count contains no averment more positive as to the 
value of the notes charged to have been stolen. 

The material facts in evidence were, that those notes wen 
drawn by Grice, the prosecutor, to be discounted by Wilsda 
‘according to a previous understanding between them to that 
effect. That after the notes were drawn, the prosecutor t 
tained them a short time in his possession, when he deliverel 
them to the prisoner at his request, and upon his promise that 
if he, the prosecutor, would accompany him to where he kept 
his money, five or six miles distant, he would pay him the 
sum agreed on for the notes ;*that the prosecutor accompe 
nied him ; that the prisoner on arriving at the place, did not 
pay, but made excuses, and repeated assurances that he had 
the money in his pocket, and would pay ; that eventually he 
escaped privately, having previously disposed of the notes as 
his own. 

On this state of facts, the court instructed the jury, that if 
the prosecutor made the notes for the purpose of being dit 
counted by the prisoner, and retained them in his possession 
for a time, and afterwards, at the request of the prisoner, de 
livered them to him; and the prisoner at the time of the de 
livery and his reception of the notes, had formed the design 
of converting them to his own use, without making payment, 
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snd otherwise satisfying the prosecutor, and onghenn to this 


charged. 

The counsel for the prisoner assigns for error, 

Ist. That the indictment is insufficient, and no conviction 
should have been had upon it. 

2d. That the facts as stated in the record, if true, do not 
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constitute the crime of larceny. 

3d. The court erred in the charge to the jury. 

1. By statute, paper securities, among other bonds, bills 
of exchange, and promissory uotes, for the payment of mo- 
ney, or of any specific property, are made the subjects of lar- 
ceny ; and it is provided, that such larceny shall be punished 
in the same manner as larceny of goods and chattels.* 
principle is not contested. It is insisted, however, that the 
frst court is insufficient ; that it alleges by fair construction, 
the stealing of money, not notes ; and that it does not con- 
tlude as required by the constitution, “against the peace and 
dignity of the state.” 

As the first branch of this exception is peculiar to this case, 
depending on the particular phraseology of the concluding 
sentence in the court, and not likely again to occur, it is 
sufficient to say, that by a proper construction, with reference 
tothe preceding description of the notes, charged to have 
-been stolen, the words “the said sum of four hundred dollars 
being then and there due and unpaid,” must be understood 
as referring to that amount secured by the notes, and not to 
somuch cashtaken. The conclusion obviously falls short of 
of the constitutional requisition, which, besides its paramount 
authority, is subsequent to the statute, which has dispensed 
with the necessity of at least part of this conclusion: but, the 
Attorney Geneneral insisted, that this insufficiency, if any, is 
cured by reference to the conclusion of the second count, 
Which is in the form requized. Whether a defect in the con- 
clusion of one count, as this is conceived to be, can be aided 
by reference to another, especially if such other be also defec- 


design had converted them to his own use, he was guilty as The 5: _The State. 


This —_ D. 103, 
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The State. 


C. 183. 
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a2 Hale’s P 
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tive, isa question, the solution of which is found unimportant 
in disposing of this case : and as it was not particularly inves 
tigated in the argument, by reference to authorities, I decline 
the expression of any decisive opinion, upon it. 

As respects the second count, it may be observed, that the 
omission to charge the value of the notes, is a material defeet, 
unaided in any manner. - 

. The description of the notes as being of certain amounts, 
is not tantamount to an averment of their being of that value, 
nora compliance with the well established principle, that in 
‘dictments for larceny must state the value of the articless 
The notes may have been spurious, satisfied, or had never 
acquired validity ; the contrary of which is necessary to be 
shown, by charging them to be of a certain value, and this is 
a traversable fact. It is also a question, whether the circum 
stances under which the notes were concocted and _ passed 
into the hands of the prisoner, as charged in this count, are 
sufficient to constitute larceny : but, as the same question is 
presented by the facts as given in evidence, and the charge of 
the court upon them, the further consideration of the prin 
ple will be referred to that branch of the case. 

2, and 3. The two latter assignments are dependent op 
each other, and can only be-examined in connection. 

They involve, as a question vital to the prosecution, the im 
quiry, whether the notes were sufficiently consummated and 
valid, as legal securities for the payment of money, to be the 
subject of larceny ; and whether the charge was correct in 
assuming, that the property in, or claim to the notes, had not 
been transferred and delivered tothe prisoner as his own, on 
at least a short time given him by the prosecutor, for making 
the payment ; or, in considering this latter fact immaterial, 
one of which appears frum the statement of the record. 

If any one entertaining the fraudulent and felonious design 
of getting a hold on another’s property, and converting it to 
his own use, resort to a false pretense or artifice to effect his 
ebject, as the. prisoner appears to have done, provided in fact, 
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the prosecutor did not intrust him with, not only the tempo- Wilson 
rary possession of the notes, but the supposed property in The State 
them, on the faith of his promise afterwards to pay them; ———~C~™ 
and if they were the proper subjects of larceny: the principle 

is established by numerous authorities, that such taking and 
conversion, would constitute larceny. 

Yet it is indispensibly necessary, that where bonds, notes, 
&e. are the subject, they must be, at the time of receiving 
them legally valid, and subsisting securities for the payment 
of money, or some specific article of value. If these ngtes, 
for the want of consideration, or the incomplete state of the 
contract, had a¢quired no validity in the hands of any one, 
against the maker, no larceny could be committed in taking 
them ; and the principle applies with peculiar force in this 
state, where the makers of bonds, notes, &c. are authorised, 
by statute, to avail themselves, as matter of defence, of any 


yment, set off, or discount, even when sued on the same 
> b] 


*Aik. D. 328, 


by either indorsee or bearer of such securities.* ik. I 
s. 6-330, 5 18 


The current of decisions by this court, has also been, that 
the word discount inthe statute, embraces the want of conside- 
ration, fraud, or illegality in the creation of the contract. The 
principle is recognised in the English courts, that if a check 
be given on a verbal condition, which the drawer finds to be 
broken or eluded, he has a right to stop the payment ; and in 
such case, the instrument is but as waste paper, in the hands 
of another—Weenholt \s. Spilta, and others.” In Philpoe’s »3 Camp. 376 
cas,“ an indictment was preferred, under the statute of 2d BS FastP. C. 
Geo. 11, which is similar to ours, concerning the larceny of °9Y: 
notes, &c. It charged the prisoner with robbery, in the man- 
ner of obtaining the note in question from the prosecutor. 

The facts were, that the prosecutor had been inveigled to the 
prisoner’s rouse, where he was detained Ly force for three 
hours, and compelled, under a menace of death, to draw the 
promissory note in question, on a stamp previously prepared, 
and which the prisoner attempted to get discounted the next 
day without success. This was held not to be robbery—that 
‘ 
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Wilson _it was one continued: act—so that the note was obtained hy ese 
The State. duresse—not by stealing ; and that the paper being of no va- tale 
lue, was not the subject of robbery. On the part of the state, , 
ef Taunt-273 the case of Rox vy. Walsh,* is cited as an authority to sustain “ue 
this conviction. But the distinction between the two casesisg, “m8 
marked by the fact alone, that the articles there charged to the 
have been stolen, were bank notes, the validity of which were io bh 
he not.questioned ; they were understood to be available while ee, 
: in the hands of the prosecutor, or any other person who, bes 
might get possession of them. dire 
The particular question now under consideration, was not eer 
involved in that case ; but the principle only, already noticed, w= 
‘ _ relative to the motive and character of the taking, which wag bill, 
determined to have been felonious. The court remarked, hie 
that whether the prisoner had, at the time he received the sie 
notes, to be immediately exchanged for gold, the animus fu iat 
randi was the sole point on which the question of guilt turned. the 
That ‘as to what had been said with regard to the parting the 
with the property, it had in truth never been parted with at 
all: That that could only be done by contract, which requis 4 
ed the assent of two minds, and there was not the assent of 
tbe mind either of the prosecutor or of the prisoner ; the pro % 
secutor only meant to part with his notes on the faith of hav- So 
ing the gold in return, and the prisoner never meant to ber- of a 
ter, but to steal.”” The manner of obtaining possession of S 
- the bani; notes by the prisoner in that case was similar to that a 
by which the present prisoner gained possession of the pro- “a 
missory notes, as charged by the prosecutor ; and, on the Gon 
supposition that the jury trying this case, so determined the Cor 
facts, the consequence would have been the same, Lut for the the 
objection, that these notes thus fraudulently obtained, with- I 
out consideration, had not yet acquired validity as available the 
securities for the payment of the money mentioned in them. a's 
aoe C.L,° _The case of King vs. Aikles, which is also cited by the At- aie 
torney General, affords more plausibility tu this conviction, bad 
than any other cited in argument ; yet it will be found ma- the 
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térialiy distinguishable from this. In that case, the article 
taken, was a bill of exchange drawn by the prosecutor, and ac- 
cepted by another. 'The prisoner was indicted for laceny, in 
taking and carrying it away. There an agreement having 
been entered into between the prosecutor and prisoner that 
the latter should discount the bill, thee former delivered it 1n- 
to his hands, to satisfy himself of the genuineness of the accep- 
tance, which was done, but the pro-ecutor not intending to 
trust the prisoner with the bill, without receiving the money, 
directed his clerk to foilow the prisoner to the place where 
the’ money was to be paid, and not to leave him without re- 
cefving it; but the prisoner contrived to runaway with the 
bill, without making payment. The court held the crime of 
larceny to have been committed—the property therein not 
being transferred before the payment of the money. The 
material distinction between that case and this is, that there 
the article taken being an accepted bill of exchange, which, by 
the law merchant, a part of thé common law, was purely a 
n-gotiable security ; would have been available against either 
drawer or acceptor, at the suit of any innocent holder who 
may have received it in the usual course of trade. The notes 
on account of which. this conviction was had, are so obvious- 
ly of a different nature; so clearly unavailable in the hands 
of any one, until the property in them was transferred, by ac- 
tual delivery on a legal consideration, (or something tanta- 
mount thereto, which does not appear in this record) that we 
have no hesitation in deciding that they were not in a condi- 
tion to be made the subject of larceny ; and that the Circuit 
Court erred in treating them as such, in the instructions to 
the jury. 

If this objection did not exist, we are also of opinion, that 


_ the Circuit Court ought to have submitted the question of fact 


to the jury, whether or not the claim or property in the notes 
was not actually transferred tothe prisoner by the agreement, 
and delivery of the notes by the prosecutor, on the faith of 
the prisoner’s promise afterwards to pay for them. This in- 
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quiry, the instructions, as stated, precluded from the congj- 


referred, one of the main questions submitted by the Court to 
the jury, was, whether the prosecutor intended to part with 
the note to the prisoner without having the money paid first? 
the negative of which was found by the jury. If these notes, 
having been drawn by the prosecutor on no other considera 
tion, were not «delivered with an intention of transferring the 





property until payment made, until then this could acquire mo § 4, 


validity ; or ifthe interest in the papers, as promissory notes, an 
was intended to have been transferred, and they wer vil 
delivered accordingly on the faith of the prisoner’s promise of 

subsequent payment, then the dominion over the notes was T 
legally acquired by the prisoner, and the manner of taking who: 
and disposing of them could not have been felonious. There 0 


fore, the Circuit Judge should have submitted the questionts ing 1 
the jury, whether or not the prosecutor intended to part wih ® itiz 
the notes to the prisoner, without being first paid; unless k® this 
had determined the case, as we: think he should have done, priv 
adopting the principle, that in either hypothesis, the alleged test 
larceny could not have been committed. justi 
Under all the circumstances, as charged in the secopl ™ dem 
count in the indictment, and as proved on the trial, according § dem 
to the statement of the evidence ; we feel satisfied the law T 
will not sustain a future conviction, on the true facts of the§ not - 
case. the ¢ 
We therefore reverse the conviction, and direct the pri 
soner to be discharged. P. 
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Tuomas McKINNEY vs. Davip Low. 


Error from Limestone County Court. 


If one consents to a suit in a different county, from that wherein he resides, 
and is a freeholder, he will not be permitted afterwards to plead his pri- 
vilege. 


This was an action before a justice of the peace, from 
whose judgment an appeal was taken to the County Court. 

On the trial, the defendant pleaded, that at the time of issu- 
ing the summons at the suit of the plaintiff, he wasa resident 
titizen and freeholder, in the County of Lauderdale. To 
this the plaintiff replied, that the defendant had waived his 
privilege, in that he had agreed to leave the matter in con- 
test between them to the settlement and adjudication of a 
justice of the peace in Limestone county. The defendant 
demurred to this reply, and the county court sustained the 
demurrer, and gave judgment for the defendant. 

The plaintiff here assigns for error, that the court erred in 
not requiring the defendant to plead over, and in sustaining 
the demurrer. 


P. MarTIN, for Plaintiff. 


By Mr. Chief Justice Lipscome : 

The plaintiff sued the defendant before a justice of the 
peace for Limestone county, and obtained judgment. The 
defendant appealed to the County Court, where he-pleaded, 
that at the time he was sued, he was a resident and freehol- 
der inthe county of Lauderdale. The plaintiff replied, that 
the defendant had waived his residence in another county, 
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and consented.to be suedin the county of Limestone. The 
defendant demurred to this replication, and the demurrer wag 
sustained by the court. 

The matter in controversy was under twenty dollars,’ and 


' was not therefore subject to the technical rules of pleading, 


All such matters of defence should be set up by proof. It 
appears from the record before us, that this defence was not 
made before the justice of the peace ; on the contrary, that 
the judgment was rendered by consent. It was certainly 
competent for the defendant when sued out of the county of 
his residence, to waive the objection ; and if he did so before 
the justice of the peace, he will not be permitted to set up the 
defence on an appeal to the Circuit or County Court. In this 
case, we infer from the record, that the objection was waived 
by the defendant before the justice of the peace. 

The judgment must, therefore, be reversed, and remanded. 





WiuiaM R. Cox vs. Coampion Easter. 
Error from the Commissioners Court of Limestone County. 
—~p—. 


The authority granted to the Court of Commissioners of Roads and Re 
venue, to establish ferries, must be exercised with reference to publie 
benefit and private injury. ; 

The Court has_no authority to decide that the title to the land on whicha 
ferry is sought to be established, is illegal. 


The bill of exceptions sealed in this cause, relates that 
Easter and Cox applied on the same day to the Judge and 
commissioners of Limestone county, for a license to establish 
a ferry over Elk river, at a place called Jones’s ferry. It 
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was in evidence that Cox had entered the land embracing one 


of the banks of the river, at the point where it was proposed Easter. 


to establish said ferry, and where the public road crossed the 
same. It also appeared that the land entered by Cox, had 
been relinquished by Easter, and that the register of the lund 
office had permitted Cox to enter the same by a line of divi- 


, sion running from the*’eastern boundary of the said land, 


west, to Said river. That the effect of this division was to in- 
clude the bank of the river crossed by the road as aforesaid. 
The commissioners’ court, believing this division to have been 
illegal on the part of the register,’ granted the right of the 
ferry to the defendant in error, to which determination the 
plaintiff excepted, and now prays a reversal in this court, on 
the ground that it was illegal and void. 


Hopkins, for Plaintiff—Azkin’s Dig. 363, sec. 27. 
P. MARTIN, contra. 


By Mr. Justice THORNTON : 

The parties in this cause both applied at the same time to 
the court of commissioners of roads and revenue for Lime- 
stone county, for an order to establish a ferry at the same 
place on Elk river. The order was made in favor of the de- 


' fendant in error, and refused to the plaintiff; whereupon, 


the latter took a writ of error to this court. 

The legislation upon the subject of establishing ferries, is 
exceedingly meagre ; but it is apparent that great latitude of 
discretion is allowed in the matter to the commissioners 
court. Ifthat discretion had been exercised in this case, 
and from a consideration of all the circumstances proper to 
be weighed, the court had determined that the license to the 
defendant in error, would produce the most public benefit, 
and the least private injury ; a different question from the one 
now before us, would have been presented. In this record, 
the idea is expressly negatived, that any consideration was 
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ac wife had of those circumstances, relative to public benefit and pri. 
The State. Vate injury, on 1 which 1 the statute evidently contemplates that 


the adjustment of any such question as may arise upon it, ig 
torest. The court below decided, that the certificate of the 
register of the land office, held by Cox, was illegally granted, 
so as to include the eastern bank of the river at the -point 
where. it was proposed to establish the ferry ; and on this 
supposed defect of Cox’s title, is expressly rested the deter. 
mination of the question. Now it is clear, that the title thus 
acquired and held, is good at least against al! tlio world ex. 
cept the general government. 
The decision of the court below, being evidently founded 
upon an erroneous supposition, must be reversed, and the 
matter remanded. . 





JAMES RATHER AND WIFE ts. Tue STATE. 


Error from Tuscaloosa Circuit Court—Before the Hon. 
A. CRENSHAW. 


ee 


Where process is issued against parties, under the statute for obstructing 


public roads, returnable to a particular day in court, such process may 
be continued from day to day by the court, and heard and determined 
on another day than that named in the process. 

Itis not error that such process is issued in the name of the state, for the 
use of the county. 

In aproceeding of this kind against a man and his wife, where he is ac- 
quitted, and she is convicted, the judgment is bad, and will be reversed. 


This case was founded on a notice issued by the Attorney 
General against the plaintiffs in error, preparatory to a mo- 
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tion for judgment, for the obstruction of a public road by Har- wre wile 
riet Rather, the wife of the plaintiff James. The notice was The State 
issued in the name of the state, returnable on the 2d Monday = yee 
of the term, and was continued from time to time, until dis- 

posed of. A motion was made by counsel, as amicus curiae, 

to dismiss the rule because not made at the time mentioned 

in the notice, and in favor of the proper plaintifi—which was 

‘overruled. A plea in abatemeut on the same positions was 

‘then tendered by the defendants, and a demurrer to the same 

sustained by the court. ‘The jury having taken the case on 

the plea of not guilty, found Harriet Rather guilty, and ac- 

guitted James Rather. The judgment of the court was, that 

«James Rather go hence without day, and that Harriet Ra- 

ther forfeit to the state of Alabama, for the use of Tuscaloo- 

sacounty, the sum of eight hundred and seventy dollars. 

The court, however, reserved the whole case for the opinion 

of the Supreme Court. 


Wixson, for Plaintiff. 

The court should have dismissed the motion; because the 
same not being made at the time stated in the notice, does 
not advise the defendants of what they are called upon to 
answer. 

The plaintiff in the cause should have been either the 
overseer, the solicitor, or the county, and in no event the 
state, because the state is not named in the act, and in no 
event interested in the motion. See Aikin’s Dig. 362, sec. 
22—360, sec. 15—366, sec. 35—1 Stew. 349—Aik. Dig. 361, 
sec. 19. The court should not have sustained the demurrer 
to-the plea in abatement. 

In summary proceedings, the notice is considered the ori- 
ginal writ, and the motion the declaration. There is a vari- 
ance between the notice and motion’ in the party plaintiff, 
and the cause of complaint. The notice is in the name of 
the Attorney General, and for the wife’s obstructing the road, 
and the motion is in the name of the state, alleging the of- 
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Rather & wife fence to have been committed by husband and wife. Judg: 
The State. ment should not have been rendered against the wife sepa- 


(— 


rately, but against the husband and wife—this being a for. 
feiture under a penal statute—Reeves Dom. Rel. 69, 73—] 
Bac. Ab. 487—10 John. Rep. 247. 


ATTORNEY GENERAL, contra. 


By Mr. Justice SAFFOLD: 

This case has been brought up on points reserved in the 
Circuit Court. The proceedings are founded on a notice gi 
ven by the Attorney General to the defendants, to answer 4 
motion made against them, for judgment at the rate of five 
dollars a day, (during the continuance of the nuisance) for 
failing to remove a fence which Harriett Rather, the wifes 
James Rather, had erected across the public road. On the 
day mentioned in the notice, a motion was made by the At 
torney General for judgment in favor of the state, for the 
amount forfeited, according to the provisions of the statute, 
in such case provided, against both the defendants, which me 
tion was ordered to be continued from day to day unti! dit 
posed of. Afterwards, during the same term, the motiol 
being under consideration, exceptions were taken—first, by 
motion of counsel, as amicus curie, and afterwards by plea it 
abatement, by the defendants in person, on the ground that 
the motion was not made at the time stated in the notice, nor 
in favor of the proper plaintiff—both of which were consi 
dered by the court, and overruled—the plea having been dec 
ded on demurrer. Issue wasthen taken between the state and 
the defendants, which being tried by the jury, a verdict was ren- 
dered on a plea of not guilty; finding the defendant, Harriet Ra 
ther, guilty of erecting a fence across the road, and failing to re- 
move it, for the term of one hundred and seventy-four days, and 
finding the other defendant, James Rather, not guilty ; where- 
upon, the said James Rather was discharged, and judgment 
entered against Harriet Rather—that she should forfeit and 
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seventy dollars, being at the rate of five dollars per day, dur- 
ing the continuance of the nuisance. The record further 
shows, that the defendants made proof that the road in ques- 
tion was a new one, or at least an alteration of an old one, 
running through the field and possession of the defendants— 








that it was first opened on the thirty-first day of March, and 
‘the obstruction made afterwards—that the court, on motion, 
refused to instruct the jury, that if they believed the road ob- 
structed was a new one, and not opened until after the first 
day of March, they should acquit the defendants. Error is 
attributed to the Circuit Court. 

First. In overruling the motion to snail and in sustaining 
the demurrer to the plea in abatement. 

Second. In refusing the instructions requested. 

Third. In rendering judgment against the wife separately. 

As respects the first assignment, it is to be observed, that 
the defendants had the full benefit of notice to resist the mo- 
tion. ‘That the motion having been in fact made on the day 
of the term appointed by the notice, and then continued by 
order of the court from day to day until it was heard and dis- 
posed of, there could be no room for surprise, and _ no insufli- 
ciency of notice. ‘The supposed variance between the notice 
and motion, respecting the party in whose name the judg- 
ment was sought, is understood to consist in not making the 
overseer or Attorney General the plaintiff in the motion, in- 
stead of the state. To sustain this exception, reference 1s 
made to the case of Bettis vs. Nicholson.” In that case the 
prosecution was commenced before a justice of the peace, by 
civil process, for a failure by the defendant to work on a pub- 
lic road. Inthat case, it is true, this court recognised the 


right of the overseer to sue in his own name for the use of the 


county. The statute expressly requires the overseer, for 
that offence, to prosecute by warrant from a justice of the 
peace—directs the fine when collected, to be paid over to 
him, to be appropriated to hiring hands to work onthe road, 
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Rasher & wife and exempts ‘him from any liability for cests, in case the det 
The "hikic. faulter shall be exonerated from the fine ;* from which it re: 
*Aik. D. 361, sults that the overseer is the proper party in a suit for that of 
aee..19. fence. But in the case referred to, there was no decision res 
lative to the proper party, further, than that such suit could 
not be sustained in the name of the county, it having no capa- 
city to sue ; and that after the warrant had been issued iq 
the name of the county, the proceedings could not be sustain 
ed in the name of the overseer ; that it was a change of par 
ties in the progress of the suit. It could not have been com 
templated by the statute, that all fines and forfeitures under 
the road law, should be collected in the name of the overseer 
of the road, or any in the name of the Solicitor or Attorney 
General. Motions, as well as indictments, are authorised 
against the overseer in like manner with those against other 
offenders ; and for neglect of his own duty he may be prose 
cuted in the Circuit Court, on notice and motion by the soli 
vp Aik. D. 362, citor.” - The clerk of the court, and other officers, for neglect 
363, 8.20, 25. oF heir duties, are liable to the same form of proceeding} 
and in all casés where fines and forfeitures may be recover 
ed, on notice and motion by the solicitor in the Circuit Court, 
for the use of the county, it is conceived to be proper to pre 
ceed in the name of the state, for the use of such county. 
In this prosecution the overseer had no interest or indispet 
sible agency. ‘The solicitor was authorised to esa on his 


®Aik. D. 362,. 

is 9c. 22. ’information,® or on presentment by a grand jury ;* or it may 
Eng 365, have been done on information otherwise acquired. As in 
sec. 31. 


the case of most other informations or presentments, this pro 
secution is believed to have been properly instituted in the 
name of the state. That the notice did not designate the 
plaintiff, is not a material defect—the nature of the prosecu- 
tion sufficiently implied it. 

Secondly. In considering the propriety of the instructions 
to the jury, which the court refused to give, it must be conce- 
ded that the statute is explicit, that no new road shall be cut 





out between the first of March and the tenth of July, in any 
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distinction to variations, in an old road, is proper for thecon- 
sideration of a jury, or for the court—or to what extent an 
overseer may alter the course of an old road in repaiiing it ; 
and whether, if even a new road has been illegally opened at 
an improper season of the year, it is not afterwards entitled 
to legal protection, leaving the offender responsible for his 
tort; are points of some importance and difficulty. In as 
much, however, as the argument in this case was ex parle, 
andthe next assignment is decisive of this case, we decline 
the expression of any opinion upon them. 

The last assignment presents for our consideration, the 
question, whether for an offence of this kind, a feme covert is 
iubject to a conviction and judgment for the forfeiture, with- 
out being joined with her husband. ‘To establish error in 


the judgment, reference is made to Reeves’ Domestic Rela- +73,Dom. Rel 


tions,” where it is said, that ‘‘ for offences by the wife against 
the laws, where the punishment inflicted is nothing more 
than a fine, the husband is liable with the wife in all cases.” 
That it is otherwise where imprisonment or corporal punish. 
ment is to be inflicted. He also says, “ifthe wife be liable 
tothe penalty of us tute, the husband must be a party to 
the action or information.” ‘The principle is said to be gene- 
tal—that for fines and forfeitures incurred by the act of the 
wife, for which the husband is liable, either separately or con- 
jointly with his wife ; he must be made a party to the judg- 
ment, and equally subject to arrest and imprisonment, to en- 
force the payment. This doctrine is more particularly appli- 
cable to arrests under civil process; but where the penalty 
consists of a pecuniary forfeiture merely, the principle is the 
same regardless of the form of the prosecution. The policy 
ofthe rule is to create a sufficient inducement for the husband 
to exert himself to discharge the debt, and exonerate both. 
os 


year, and that no new road shall be-opened through an inclo- Rather & wife 
° . ° vs. 

sure while there is a crop growing on the same." But whe- The State. 

ther the question as to what constitutes a new road, in contra- *Aik. D. 362, 


Sec. 21; 
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ee wife For the commission of various indictable offences, especially 
The | State. for crimes of the higher grade, by a feme covert, she may be 
punished without her husband, if he were not present or jp 
any manner encouraging or assenting to them. It is a legal 
presumption, that whatever the wife does in presence of her 
husband is done under his coertion—so as to subject him 
the punishment—and (in respect tu some offences) to exone. 
rate her; yet the husband may show the contrary—that the 
act was committed against his will, and thus discharge him 
self from liability to any infamous or corporal punishment, 
though the wife be subject to the same. 
There are crimes malum in se, for the commission of whic 
by the wife, the presence and presumed coertion of the hug 








* Dom. Rel. band afford her no impunity—such as treason, murder, &¢ 
74-- 1 Hawk ~ : : 
P.C.5&Ba. his case must be governed by the law applicable totk 
Ab. tit Baron inferior g-ade of crimes and misdemeanors ; and the nature 
aud Feme. 
of the slice and character of the punishment, more the 
the form of the prosecution, must determine the relative lie 
bility of the parties. In New-York it has been held, thatth 
husband was liable in a qui tam action for a forfeiture unde 
their statute, incurred by the wife, by retailing liquors inhi 
610 John. 256 absence.» Besides the policy of the principle already alludel 
to, the additional reason exists for the liability of the lusbant, 
that being entitled to his wife’s portion, and all her earnings, 
' he alone has the means of discharging the forfeiture. 

As respects the form or character of this prosecution, it® 
considered sufficient to say, that it isin the nature only of @ 
information to recover a fine or forfeiture for the violt 
tion of a penal statute—that having been commenced, asit 

should be, against the husband as well as the wife ; she was 
¥ A not subject to a conviction, unless he had been also convicted. 
That on the acquittal of the husband, the wife was also enti 
tled to her discharge—consequently there was error in the 
judgment, for which it must be reversed. 
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SUPREME COURT OF ALAPAMA. 


NaTuHan HuGues vs. Enpwarp T. PARKER. 


Error from the Circuit Court of Tuscaloosa County—Before 
the Hon. A. CRENSHaw. 


The decision of an inferior court upon, an abstract question of law, hav- 
ing no apparent connection with the issue before it, is no ground of 
reversal, in error. 

Where the decision of a court on, a question of law isexcepted to, the re- 
cord must show the relevancy between the point involved and the issue. 


Trover for the conversion of seven clocks. 

The points involved in the decision of this case, came be- 
fore the court on a bill of exceptions, which sufficiently ex- 
plains its nature. 

On the trial, the defendant, by his counsel, moved the court 
toinstruct the jury, that if a general agent sell the property 
of his principal, (there being some evidence that the princi- 
pal was known, and some that he was not) in discharge of his 
own debt previously contracted, such sale vested the proper- 
tysold in the purchasing creditor of the agent. Also, that if 
the jury believed the agent was entitled to receive payment of 
his wages out of the proceeds of the property to be sold, then 
if ‘he agent sold the property of his principal in payment of 
his own debt, provided that debt did not exceed the value of 
the property sold; such sale would vest the property in the 
purchasing creditor. The court having refused to give this 
charge,.a bill of exceptions was tendered, and the refusal 
aforesaid is now here assigned as error. 


Wirson, for Plaintiff. 
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_ Arxin, forsDefendant. 
Before considering the legal doctrines relied on by the 
plaintiff, it will be proper to inquire, do they really arise out 
of the record ; and if so, how far is their application modified 
by the peculiar features of the case itself. The first step to 
wards a correct decision, is to fix clearly the subject to be de 
cided. This court cannot act upon vague suggestions. Al. 
though constituted for the correction of errors, yet it will not 
travel out of its way to findthem. To sustain the proceedings 
of the inferior courts, when riglit, is as much its duty, asto 
reverse them when wrong. It will never presume error— 
but on the contrary require it to be shown. Nor is it suffie 
ent that the alleged error is merely probable: it must be cer 
tain and manifest. If this court gan pre-ume at all, it will 
presume most strongly against the plaintiff in error; and will 
believe his case, as exhibited by the record, to be the most fe 
rvoable to him, which the real facts will warrant. As in the 
court below, the plaintiff can succeed only by clearly show 
ing his right, so here, he can prevail only by showing with the 
same clearness, the wrong which he seeks to correct. Un 
certainty is as fatal in the one case as the other. This doe 
trine is agreeable to common sense, and accords with the 
whole theory of legal presumption. It is substantially incor 
porated into a standing rule of this court, which requires the 
plaintiff suggesting a diminution of the record, to show 
cause, before a certiorari is awarded him; but grants it te’ 
the defendant, upon mere application as a mere matter vf 
course. The requisition that error must be made manifest 
before a reversal, would seem, if any inference can be drawn 
from the language of judicial proceedings, to be as ancient as 
the writ of error itself—for it grounds the interference of the 
Superior Court upon the fact that “‘ manifest error hath interven 
ed.” Fortunately, however, a principle of such gonsequence, 
is not left to be collected from these loose evidences. It is 
affirmed in a long train of authorities—2 Bac. Ab. 529—Bill 
of Exceptions—8 East’s Rep. 220—2 New. Rep. 36—Shower’s 
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Parl. Cases, 120—2 Caines, 1695 John. Rep. 467—8 John. 
Rep. 396—3 Littell’s Rep. 16—2 Binney, 168. Our statute 
of 1814, giving the bill of exceptions, is not couched in 
terms calculated to abate the strictness required in the autho- 
rities just cited—Aikin’s Dig. 254, sec. 5. 

Among the consequences of this principle, is the one which 
applies directly and forcibly to the present case ; that where 
the error complained of, is the refusal of the Judge below, to 
charge the jury as requested, the matters of law contained in 
that charge must be shown by evideuce, in the bill of excep- 
tions, or other part of the record, to be connected in a perti- 
nent manner with the cause he was trying—otherwise this 
court cannot determine whether they were important or not; 
or if the Judge committed an error, whether that judgment 
reached to and vitiated the judgment. ‘To declare the law 
correctly, is aduty certainly, but yet circumscribed by the ob- 
jects for which it was imposed. It extends to only such law 
as has a material bearing on the case. To refuse an imper- 
tinent instruction, even when involving a proposition true in 
the abstract, is an obligation no less imperative on the Judge, 
than to give it when true and pertinent : because the giving 
such a charge would tend to delude the jury into a belief 
that the Judge thought it required’by the state of the evi- 
dence, and would thus victually amount to an instruction on 
a matter of fact. A contrary doctrine would lead to the most 

| pernicious results. No judgment could stand unrevested, if 
the successful party were compelled to abide the hazard, that 
every opinion delivered by the Judge in the course of the tri- 
al, whether relevant or not, was a correct one. Counsel who 
wished to make litigation endless, would only have to reduce 
to a schedule a few of the vexed questions of the law, inter- 
larded with some of its more recondite or forgotten doctrines, 
and gravely propound each point successively to the judge ; 
and the contest in the inferior courts would be, not who could 
best unfold the merits of his case, but who could most adroit- 
ly surprise the Judge into a wrong opinion, upon a point fo- 


141 


Hughes 


vs 
Parker. 















CASES DETERMINED IN THE 


Hughes reign to the metits. ‘Fhe force of these considerations has, 

Parker. 0t been lust on this court heretofore, as appears by their opi, 
nion in the case of: Wilson vs. Jackson—Min. Rep. 399, 
Besides, the real ground of complaint is, that the judgment 
foliowing the verdict, is wrong in point of law. Now, as eve- 
ry general verdict inc'ndes law as well as fact, it follows, that 
where no facts are supplied by the record, this court can ne» 
ver know what principle of law was combined with the facets. 
in the formation of that verdict—nor if the charge was wrong, 
whether the jury may not have disregarded it, and returned 
a verdict embracing the opposite doctrine. In reversing a 
judgment thus situated, the court may perchance correct the 
law—but it clearly runs the equal hazard of changing the 
finding of the jury on a matter of fact, which is their exclu 
sive province. 

On examining the record, it will be perceived, that these 
doctrines, so essential to certainty in judicial proceedings, ap- 
ply in‘a pointed manner to the case before us. It dees not 
appear that any of the doctrines on the subject of agency were 
at all relevant. It is not shown who was the agent, what 
was the nature of the gency, or how the agent’s acts related 
to the subject of controversy. 

But, were the court even authorised, by the state of the re 


ment, they could not avail the plaintiff. From the bill of ex- 
ceptions it is clear, that the jury might have found the fact, 
that the principal was known to the person dealing with the 
agent—and thie instruction being asked unconditionally, was 
_properly refused, unless it wonld have been right under such 
a finding. But the instruction that a general agent thus si- 
tuated, could sell his principal’s goods for his own benefit, 
: would have been wrong for another reason: becatise the ob- 
jects of the agency not being shown, its powers are not sus- 
ceptible of a definition. They must be collected from the 
course of trade and the nature of the employment, and are 
therefore, as much diversified as human concerns ; for any. 


. 


. cord, to adjndicate this cause upon the points made in ergus 

































of 


9 
a. 


40 





on 
an 
be 
as 
Ta 


-_ 
eo 
} my 








has 
Opis 
399, 
nent, 
eves, 
that 
) Nex 
‘acts. 
ong, 
ned 
ga 
the 
the. 
clu 


ese 
ap 
not 
ere 
Lat 
ted 


re 
Sus. 
eX- 
ict, 
the 
vas 
ih 
si 
fit, 
»b- 
18+ 
he } 
re 


ay. 











SUPREME COURT OF ALABAMA "343 


of them not forbidden by law, may be committed to an agent— Hughes 

2 Mod. 100—Willes, 406—1 Camp. N. P. C. 258-15 East, parker. 

407—1 Liv.on Agency, 107—2 ib. 193. or 
There are many general agents whose authority extends 

only to the custody, and not tothe sale of tl.e goods—and for 

any thing appearing on the record, the agent here may have 

been of that class. But supposing the charge to have been 

asked under such an implied qualification as would be war- 





ranted by the circumstances of the case, still the settled doc- 
trines of the law are against the plaintifi—l Liv. on Agency, 
94, 104—1 Taunt. 349, 350-13 John. Rep. 332—3 Stew- 
arts Rep. 26. Besides, this circuitous transaction, included, 
substantially, in the first instance, a purchase of the princi- 
pal’s property by the agent, which is forbidden—1 Liv. on 
Agency, 416, 417, 418. So inflexible is the rule, that a gen- 
eral agent cannot exceed his ostensible powers—that a factor 

‘ whose duty is to se// cannot pledge the goods for his own debt, 
even where the principal is unknown—2 S/r. 1178—1 M. & 
§. 140—2 Stark. 21—4 B. & A. 443—2 B. & A. 639—3 B. 
& C. 342. 

The second instruction, which related to the agent’s lien, 
was proporly refused, because it was coupled with a condi- 
tion utterly absurd in itself. But apart from this condition, 
the right to receive compensation for selling out of the pro- 
ceeds of the property, if it be a lienon the money in the agent’s 
hands, before it is paid over, can never amount to a lien on 
the specific property itself. A lien is good only whileunited 
with possession. On parting with the possession, the lien is 
forfeited—2 Livermore on Agency, 76,78. Here ‘it is evi- 
dent, that this legal requisite to the validity of a lien could 
never arise: for the agent’s compensation for selling, which 
is insisted on as a lien, is not due until the service is fully per- 
formed: that is, until the property is sold, and possession 
transferred to the vendee. 


WorkKINsS also argued on the same side. 
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Singleton By Mr. ChiefJustice Ltrscoms : 
Finley. The bill of exceptions in this case, shows that the court 
~~ refused to charge the jury, as requested by the counsel for 
Hughes, who was defendant in the court below. ‘The record 
does not show any connection between the charge prayed and 
the issue. It'appears that the Judge was asked to respond 


to an abstract question of law, having no relation to the faets 





al an R.399 in the case then on trial. ’ In the case of Wilson vs. Jackson, 
vd e 


and Keith vs. Patton,” it was decided, that the record must 
show the relevancy of the charge prayed, to the issue. A 
decision on an abstract question of law, if clearly wrong, is to 
ground of reversal. The Judge in this case, declined re 
sponding to the request of the counsel, and it may have been 
because he looked upon it as irrelevant—and as its pertina» 
cy is not shown by the record, we must infer that to have 
been the case. 
The judgment must be affirmed. 


LEMUEL E. SINGLETON vs. CHARLES FINLEY. 


Error from Pickens Ciruit Court—Before the Hon. S. Li 
Perry. 


—~—- 


Mere right of possession, arising from the right of property, is not sufi- 
cient to authorise a recovery under the summary remedy, for forcible 
entry and detainer, or for forcible or unlawful detainer. 

The claim ofa party in this proceeding, must show that he has, by him- 
self or tenant, enjoyed the actual possession of the premises within the 
three years mentioned by the statute. 


Lemuel E. Singleton commenced proceedings in a justice’# 
eourt, against Charles Finley, for the unlawful detainer of@ 
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eertain parcelofland mentioned in his complaint, Judgment Sean 
being had against Finley, and a writ of restitution awarded, Finley. 
this case was taken to the Circuit Court of PickensCounty, ———S—S 


justice’s court, among other immaterial points— 

ist. That the complaint did not show Singleton to have been 
either tenant for life or years. 

%d. That the complaint did not show that he ever had, orever | 
was entitled to possession. 

$d. That the proceedings before the justice did not evidence 
his jurisdiction. 

4th. That there was a variance between the summons and 
complaint. ‘ 
The evidence and record disclose the following facts : 
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The complaint of Singleton, was for the detainer of the 
land in question, and the summons was for a forcible and un- 
lawful detainer. 

Finley pleaded peaceable possession for three years, and no 
testimony was produced that any possession was ever had by 
Singieton; neither did the complaint show any such posses- 





sion, either by himself or tenant. On these facts, the Circuit 
Court reversed the entire judgment in the justice’s court, and 
that reversal is now here assigned for error. 


R. K. ANDERSON, for Plaintiff. 
G. B. Frierson, contra. 


By Mr. Justice SAFFOLD : 

Singleton complained before a justice of the peace that 
Finley unlawfully detained from him a tract of land therein 
described, of which, he, Singleton, was the lawful owner in 
fee simple. Singleton obtained a verdiet and judgment be- 
fore the justice, which, on certiorari, were reversed in the Cir- 
suit Court. One of the assignments of error, in the Cireuit 
19 
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Singleton Court, il the-only one wedticary to be noticed, is, that the 
Finley. coinplaint does not show that the plaintiff ever had possession, 





or was entitled to possession of the land in question. The al- 
leged ground of error inthis Court is, that the Circuit Court 
wrongfully sustained the assignmsnt ef errors. The ques; 
tion is now presented for the consideration of this court, on 
the ground on which the reversal is presumed to have been 


had in the court below. It is, whether the record exhibits a | 


cause of action, for which a remedy has been provided by the 
statute, concerning forcible entry and detainer. That the 
statute, by this summary mode of procedure before a justice 
of the peace, did not contemplate a tris] of the right of pro 
perty, or of the right to possession derived merely from the 
strength of title, sufficiently appears from the grade of the tri- 
bunal, and from various expressions contained in the statute, 
Such has been established as the rule of construction by this 
“1 Al RB. 134 court, in the cases of Childress and McGehee,»and Lecatt and 
2 Stew. 474. Stewart.” In both these cases it was held, that the record 
must show that the plaintiff has had actual possession of the 
premises, so that these cases are decisive of the present one, 
if the same objection applies. The plaint which is the lead 
- ding process, alleges title only in the plaintiff, and unlawful 
detainer by the defendant. The notice to the defendant, 
elaims the right and title of possession, and charges, that the 
defendant holds without authority. The summons alleges a 
forcible and unlawful detainer by the defendant on the land 
of the plaintiff, without any showing as to the mode or man- 
ner by which the defendant entered. There is nothing in 
the nature of this claim, or in any’ of the’ averments, to ex- 
clude the presumption, that the plaintiff may have purchased 
the land of the government, while occupiod by the defendant ; 
or that he may have purchased of some individual, between 
whom and the defendant, there was no privity of cuntract— 
they may even have held adversely, under conflicting titles. 
“The mere constructive right of possession, arising from 
the right of property, is not sufficient to authorise a recovery 
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the | inthis summary mode. The statute forbidsiamy inquiry into Singleton 
on, | the estate, or merits of the title, onany complaint of’ this na- Finley. 


al- § ture ;* and applies the remedy exclusively to such lands, ten- “Aik. D. 205, 
8, 20. 





urt ements, or other possessions, as shall be forcibly entered upon 
es; § and detained, or forcibly or unlawfully detained.” Here a ty, 5.7, 
on § forcible entry is not charged, but only an unlawful detainer, 
en by the plaint to the magistrate—and by the summons, a for- 
sa § cible and unlawful detainer. Waiving this discrepancy, and 
he giving the plaintiff the benefit of either, yet his ground is in- 
the sufficient to justify this remedy. He should haye shown by 
ice § the record of his claim, that he had enjoyed the actual pos- 
ro & session in person or bytenant. If it were admitted, that in 
he this case the evidence was sufficient to establish the necessary 
rie possession by the plaintiff, yet the proceedings do not de- 
te, scribe a legal cause of action. This defect is the more fatal, 
nis in as much as the defendant, besides the general issue, plead- 
nd ed peaceable possession for three years. A cause for this 
rd action may once have existed—and it may have been barred 
hé @ by the lapse of time, or change of the right of possession ; 
e therefore the evidence in this case cannot cure the defect in 


d- the proceedings. 
ul The judgment of the Circuit Court must be affirmed. 
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WiiiaM R. Corein vs. Joun O. Cummins. 


Error from Tuscaloosa Circuit Court—Before the Hon. 
A. CRENSHAW. 


— 


Where matters in controversy have been referred to commissioners, bys 
chancellor, and on appeal, it appears that exception to any special mat 
ter has not been taken before the commissioners, this will not bar the 
right to the exception in the appellate court. 

The surviving partner of a firm, will not be allowed to claim and retaig 
against the representative of his deceased partner, any compensation 
for mere personal services in winding up the affairs of the firm. 

Annual rests in the individual accounts of such partners, so as to autho 
rise interest on the balances of the largest account, are not allowable, 
where it does not appear that the surviving partner has turned such be 
lances to profit. As a general rule, equity will not admit a claim as@ 
set off, which cannot be available in a court of law. 


William R. Colgin, the administrator of Irby, filed his 
bill in equity to compel John O. Cummins, the surviving 
partner of Irby & Cummins, to account for the effects of the 


intestate Irby. The bill, answer, and exhibits, show the fol- 


lowing facts. 

John T. Irby and the defendant, Cummins, associated 
themselves in trade, as copartners in the year 1824. They 
continued to carry on a mercantile firm until the year 1827, 
when Irby died. The defendant Cummins, as surviving part- 
ner, continued to earry on the business of the firm, and even- 
tually became the purchaser of the entire stock in trade. 
Colgin as administrator of Irby, having filed his bill to com- 
pel a settlement of the partnership transactions, a reference 
was made to commissioners of all the matters of account sub- 
sisting between the parties. On the report of the commie 
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sioners, a decree was rendered by the court»below, to revise Colgin 
. . . . . . vs. 
which both plaintiff and defendant assign errors in this court- Cymmins. 


The material assignments involving the decision of this 
court, are the following : 

1. That the chancellor overruled the exception of the com- 
plainant to the report of the commissioners, taken to their 
allowance to Cummins of eight hundred dollars, (besides 
all other expenses) for his services in winding up the affairs 
of the firm after Irby’s decease. 

2. That the chancellor overruled the exception of the com- 
plainant, taken to the refusal of the commissioners to make 
rests in the individual accounts of the partners; and to 
charge interest on the balances of the largest account. 

8. That the chancellor overruled the exception of the com- 
plainant, taken to the allowance by the commissioners 
of a moiety of losses on cotton, occurring after the death of 
Irby. 

4, That the chancellor erred in not allowing to the defen- 
dant Cummins. the amount of a due bill executed by Irby 
to one Comegys, and by him transferred to the defendant. 

5. That the chancellor erred, in decreeing any portion of the 
costs against the defendant. 


By Mr. Justice THORNTON : 

The bill was filed in this cause by Colgin, the administra- 
tor of Irby, against defendant, Cummins, who was surviving 
partner of the firm of Cummins & Irby, and John T. Irby & 
Co. ; the object of which, was a settlement and recovery from 
the said Cummins, of the share of the partnership effects in 
his hands, due to him the said Colgin, as administrator as 
aforesaid. Upon the answer of the said Cummins, admitting 
the partnership, &c. a reference was made to commission- 
ers, of the matters of account arising in the cause; whose re- 
port was the basis of the interlocutory and final decrees made 
by the court below. Upon the final decree, both parties ap- 








° 
pe 
Pie , 





Colgin 
vs. 
Cummins. 


eAik. D. 288, 


289, s. 22. 





Fig 


oe €ASES DETERMINED IN THE 


pealed to thiseourt, and the assignment of errors by both, ig 
by consent, argued, and to be determined together. 

We will first consider the errors assigned by complainant, 
Colgin, which are three in number. Ist. That the chancel 
lor overruled the exception of the complainant to the report 
of the commissioners, taken to their allowance of eight hun 
dred dollars, over and above the allowance for other expenses 
to Cummins, for his services in behalf of the firm, after the 
death of Irby. To the competency ofthe complainant to as 





sign this error, the defendant, by his counsel, objects ; be. 
cause he says that the exception, the overruling of which is 
the subject of assignment, does not appear to have been ta 
ken by him, whilst the matter was before the commissioners, 
and before they signed their report. As to the preliminary 
question, the court, I understand to be unanimous in their 
opinion, that it is competent to the complainant to make the 
assigninent, though we arrive at that conclusion by different 
processes of thought. 

My own conclusion rests upon this view of the matter.— 
We have a statute,* touching this subject of reports on a re 
ference of matters of account out of chancery, and the mannet 
of appealing or accepting thereto; under the discretionary 
power conferred, in which the chancellor below acted, when 
he substituted the commissioners, who made this report, for 
Mr. Jenkins, the clerk of the court. The report in this case, 
when returned, was appealed from to the chancellor, and the 
grounds of the appeal, or exception distinctly set forth, were 
served upon the attorney of the opposite party, and by him 
accepted, traversed, and argued, which being in conformity 
with the practical construction put upon this act, I feel dispos- 
ed to recognise as a correct and safe course of practige- 
This obstacle to the consideration of the assignment being re- 
moved, I: will proceed to the question involved in it—which 
is, whether a surviving partner, without any stipulation tothat - 
effect in the articles of copartnership, can be allowed to claim 
and retain, against the representatives of his deceased part- 
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ner, any compensation for his personal services, in winding 
up the concerns of the firm. 


Before entering upon this question, it may not be unprofit- 


able to ascertain, and bear in mind, the nature of this part- 
nership—the rights and duties imposed upon the parties by 
the original compact—and the true character of the personal 
service, for which.compensation was allowed. 

By the contract here, the parties covenanted to devote their 
time and attention, exclusively to the mercantile concern, in 
which they were about to embark; and stipulate, upon 
its dissolution, (after allowing to either any capital which he» 
might ring into the concern) for an equal division of all the 
frm effects. The dissolution took place by the death ofdrby. 
The immediate consequence of that event, was the devolution 
upon Cummins, of the right, and the duty, to do every act, 
and only such, as was necessary to the winding up of the con- 
tern. The payment of all debts due fromthe firm—the col- 
lection of all due to it—the conversion of all property into mo- 
tey—the creation of no new demands against the effects, ex- 
tept for necessary purposes—and finally, a fair division and 
allotment to the representatives of the deceased, seem to 
comprise the lawful rights and duties of the survivor in 


this partnership,"—and Cummins, so far as this record 15 yes, 218, 


discloses, seems only to have pursued, without any ma- Crawsby and 
; aint . , Collins..Gow 
terial deviation, this line of conduct. ‘The sale of the stock of gn part, 253. 


goods, at private sale, until January, 1828, and the purchase 
by himself of the balance, at auction, being for their reasona- 
ble value, would not be considered as a departure; and de- 
rived no additional validity, except as it tended to show, fair- 
ness of intention, from the consent of Colgin, who was not 
then the representative of the deceased partuer. 

Having thus premised, so far as I deem important to the 
consideration of the question of the allowance of compensa-, 
tion, I now enter upon it, notso much with a view to maintain 
the doctrine I shall declare, by my own speculations of what 
the rule ought to be, as to show by the authorities, what it is. 
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If, however, it. was my privilege jus dare, instead of jus dicere, 
T do not know that. would settle it differently. According 
to my apprehension, the chain of authorities, (I will not say 
the unbroken chain, for I have not enjoyed the means of a 
sufficiently extended search into the books, so to say,) is ad- 
verse to the allowance. 

Much ofthe argument of counsel, addressed to the court 
upon this point, was drawn from the supposed analogy of ex. 
ecutors and administrators, and ordinary trustees created by 
deed, to this caseofa surviving partner. With regard to the 
three former, the rule of the Engli.h Chancery, withovt ex- 
ception, seems to deny them compensation. And this rule 
is illastrated by adoption of Chancellor Kent,* in the case of 
Manning vs.Manning. 'To this formidable array, is opposed 
numerous American jurists in different states, and the cus 
tom which has universally prevailed in our own, without repre 
hension from any judicial tribunal, though no statute aw 
thorises tho allowance. Now I “do not feel called upon to 
adopt either the one or the other of these conflicting opinions, 
Whenever that question shall come up let it be decided : but 
my decision of it one way or the other, would not conclude 
my determination of the present point. 

This is not the case of an executor, or administrator, or of 
a trustee undertaking to execute certain acts of charity, or 
kindness, all of whieh relate, as now existiag, at least, to the 
voluntary transactions of other people’s affairs. I say, as 
now existing, for anciently, as to executors and administra- 
tors, that class of trustees could not properly be said to trans 
act only business for others, as before the statute of distribu- 
tions, the zesidue of the assets of the deceased, after payment 
of debts, was their own. It is the case of a man whose 
rights, and whose duty too it is, in consequence of his pro 
perty being mingled by his own act, with that of another, to 
take care of it, and to do certain acts in relation it, for his 
own and that others’ interest, until a separation is made, 
which, in contemplation of law, can only be done by his ews 





| 





action 
is em] 
to the 
If upo 
positic 
cept a 
autho: 
rity is 
and t1 
would 
minist 
subjec 
viving 
siness 
been « 
that o 
fees g 
ing m 
vert t 
partn: 
gume 
cerne 
Th 
viving 
that ¢ 
mone 
the tr 
referr 
is tha 
made 
Th 
made 
point 
spect. 
tion. 








ns, 
but 
ude 


ent 
Se 
ro- 


his 
de, 











SUPREME COURT OF ALABAMA. 


action. Every act which a surviving partner-ean lawfully do, 
is emphatically for himself ; so much so, that he could refuse 
to the representative of the deceasedjM@iny participation ‘in it. 
If upon examination, the current of authorities sustains the 
position, that a surviving partner, is not to be allowed, ex- 
cept an indemnity for actual expenditure, I would not feel 
authorised to abandon it, because a preponderance of autho- 
rity is in favor of such allowance to executors, administrators, 
and trustees generally, other than surviving partners. Nor 
would I be concluded in relation to the case of executors, ad- 
ministrators, and trustees generally, having no interest in the 
subject matter of the trust, by refusing compensation to a sur- 
viving partner, for his time and labor in winding up the bu- 
siness of the firm, in which his interest, by his own act, has 
been complicated for purposes of advantageous traffic, with 
that of another. Leaving then, the debated ground, of trus- 
fees generally, who have no interest in the trust, without ad- 
ing my own opinion to one side or the other, I will briefly ad- 
vert to the authorities in relation to the case of a surviving 
partner, which are none other than those produced in the ar- 
gument, by the commendable industry of the counsel con- 
terned.a 
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aGow onPar. 


The doctrine is laid down in the following words: ‘“ A sur- 381. 


viving partner, where there is not an express stipulation to 
that effect, is not entitled to charge in the aceount, a sum of 
money, as a compensation to himself for his management of 


‘the trade, and for his time and labor,” &c. The only case 


referred to by this elementary author, in support of the text, 


is that of Burden vs. Burden,» in which the point was fully ry &Beam 


made, and solemnly decided. 

The editor of the edition of Gow, to which reference was 
made, appends various additional authorities to the samé 
point ; which, so far as opportunity was allowed me to in- 
spect, I have examined, and find corroborative of the posi- 
tion. The authority of the last case referred to, above, is 


20 
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Colgitt peatbaded by-the-counsel for Coimaoniaia, to have been destroy. 
Cummins. ed, by a decree subsequently pronounced by the same chap 
4E. C. Rep. cellor, in the case of , adm’r of Mongin vs. De Tafftts 
- ‘I have examined the fatter case with all the attention which 
‘its supposed import was calculated to demand, and canny 
assent to the conclusion drawn from it by the counsel. 

It would indeed, be a fact somewhat remarkable, to saythe 
least of it, that a chancellor, and that chancellor Lord Eldon, 
5 should have thus overruled the doctrine, which he himself hag 

solemnly declared, without even adverting to his former a& 
judications. ButI do not think he has done so. In the last 
decree which the report of this case discloses, a reference 
: ordered to the master, directing him to permit such claims 
for the management, transacting, and carrying on of the bus 
ness to be submitted to him, as the surviving partner was at 
vised he ought to have ; and directing him further, to state the 
facts and reasons, upon which he shall have adjudged any al 
jowances to be just allowances, if on behalf of plaintiff he shall 
be requested to do so ; and state the facts and reasons, upon 
which he shall adjudge any allowance prayed not to be just, 
if he shall be requested by defendant so to do. 
It is not apparent from the case, what was the nature @ 
extent of the allowances cqntemplated ; for the chancellor ex- 
pressly says, in answer to an objection to a former ordef, 
making allowance to De Tafiitt, for his personal services and 
credit—page 140, ‘I do not mean to intimate whether the 
master should allow wages or compensation ; but it cannot 
be denied, that if the business be such, that on the death of the 
party, other persons are concerned in aiding it, by the appli- 
cation of their skill, their services, and their money, a great 
deal may be included under the head of just allowances, which 
till the master has thoroughly sifted it, the court cannot deter- 
. mine.” The vice chancellor’s order, commanding the mas- 

ter so to take the account, as to show what was reasonable 
compensation for the personal services and attention of sur- 
vivor, was reversed by the chancellor, and another account 
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ordered, as above stated, which should disclose the grounds Colgin 
upon which any allowance claimed, should be either admitted Cemunics. 
or rejected by:the master. If I were to concede that the al- 

lowance here contemplated by the chancellor, was for the 

personal services of De Taffitt, and not for those of other 

persons who were also engaged in the transaction of the bu- 

siness, carried on with the funds of the deceased ; yet the 

facts of the case are so variant from those of Burden vs. Bur- 

den, and of the case before us for adjudication, that the con- 

cession woujd not be material. The business in that case, 

was a dealing upon money and bills of exchange, and was 

carried on by making new adventures on the funds, after the 

death of Mongin ; in which case, his representatives might 

either have claimed the money of the: deceased, with inter- 

est,* or his share of the profits made by the use of that mo- agow on Par. 
ney ; and if the whole profits were claimed, as was the case 3°!, and au- 
. ; . . _ thorities there 
of Mongin’s representatives, the question would well arise, quoted. 
whether allowance should not be made to all, who by their la~ 

bor and skill, wielded the fund, so as to make it*productive 

of the profits claimed. An allowartce for the personal servi- 

ces of De Taffitt, would not be at all decisive in favor of an 

allowance of that character in the case before us; in which, 

like that of Burden vs. Burden, the only business done after 

the dissolution, was such as was necessary to winding up the 

concern. I shall advert to but one more authority on this 


point, which is the case of Wilbey vs. Finney. The opinion b15 Mas. Rep 


of the court, though it seems profits were made, as in Brown 
and Detastit, by carrying on business after dissolution, only 
recognises the justness of the claim, by the surviving part- 
ner, tocompensation for expenses, which is not disputed to be 
correct, and is allowed in the report before us, and without 
any exceptions being now urged against it. 

The second error assigned, is, ‘!That the chancellor over- 
ruled the exception to the report, taken to the refusal of the 
commissioners, to make ‘rests in the individual accounts by 
the partners, and to charge interest on the balances of the 
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account.” Ido not.think there was any error com. 
d by the chancellor in the particular here brought to 
view ; interest upon an open account is not reasonable, as 

a matter of strict right, unless-agreed to be paid ; it is often 
allowed by juries, and decreed by chancellors, in the nature 
of damages, for the detention or withholding of money ; but 
in all such cases, there is an evident default in the party 
charged with it ; orif a profitable use be made of it, though 
is S there be no default in the persons holding the money, interest 
ee. is equitably chargeable, as in the case of executors and ad, 
ministrators, who are not, by our law, chargeable with inter 
est on money, unless they have turned it to profit. 

The particular objection urged here, is, that the account 
was not so taken as to charge interest throughout the exis, 
tence of the partnorship, by making rests at the end of every 
" Mi year. It seems to my mind, that such was not the under 

standing of the parties, or else they would so have kept the 
account, which by the commissioners’ report, was not so kept; 
therefore, there is no foundation to char ve interest on the 
ground of an agreement to pay it on this annual balance ; nor 
does it appear, that on the other grounds suggested, interest 
is chargeable. If it had been shown by proof, that more wag 
drawn ont than was necessary to the support of the party, 
sought to be charged with interest, on the balance against 
him, then I should think there would be a fair ground in equi 
*2 Johns. Ch. ty to charge him, but not otherwise.* 
Rep. 219. . 

If the assignments were so extended as to embrace every 
question respecting interest, growing out of the report, with 
my views of the rights and duties of the surviving partner, 
and of the whole case as it appears upon the record, I could 
not say that there was any such default in him, in withholding 
any funds, or any such turning of any of them, to his own 
profitable account, as would make him in equity, liable to the 
payment of interest. 

The third and last assignment of error, on the part of the 
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complainant, relates to the allowance by the commissioners, ° 
of a credit for loss on sale of cotton. 


Upon inspecting the report, we find the cotton on which the 


loss. accrued, te be stated as the property of the firm, and the 


evidence of that fact, as well as of its loss, though not dis- 


closed, must now be presumed to have been satisfactory to 
the commissioners. According tothe agreement before men- 
tioned, argument was also had, upon assignment of errors by 
the defendant, Cummins’, who also appealed from the final 
decree. ‘The first error assigned by him, was the disallow- 
ance and set. off, against the amount decreed to be due, and 
payable from him to the complainant, a note or due bill, exe- 
tuted by decased partner to witness Comegys, and by him 
transferred for valuable consideration, tothe defendant, sub- 
sequently to the death of complainant’s intestate, and also to 
the institution of the suit by him against the defendant. 'The 
allowance of the set off here claimed by the defendant, is re- 
sisted on a variety of grounds. I do not deem it necessary 
to notice them all, as there is one view of the subject which 
satisfies me, that the decree was correct, in repudiating it. 
It is conceded that this claim would not be allowed,,as a set 
off in a court of law, ifacquired after the institution of the ae- 
tion, on the principle, that the rights of the parties must abide 
as they were at that time. I will not undertake to say, that 
in chancery, a set off will in no case be allowed, which was 
procured by the defendant after service of the subpoena ; for 
however it may be as to the mere question of jurisdiction, or 
under what circumstances the defendant may be permitted to 
urge an acknowledged set off, certain it is, that a court of 
equity follows the same general rules as a court of law, re- 
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specting the nature of the set off.*. The obvious principle to ag Johns. Ch. 
which I have alluded, as applicable to the question, certainly Rep. 358. 


prevails equally in either forum, and cannot be obviated by 
any supposed condition of the estate of the deceased partner, 
as it respects its solvency or insolvency. It is thus that the 
rights of all creditors of a deceased debtor, must continue as 
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Colgin they were at'thetime of his death, and that no transfer can 
2 be made so as to vary, by any probability, the rateable pro- 
portion in which his assets are to be applied to the discharge 
of his debts. During the life of a debtor he may exercise 
his preferences among his creditors, but after his death there 
is no distinction, except such as is made by law. By allow. 
ing a set off, acquired in the manner in which this'was, the 
legal rights of creditors are put in jeopardy, and the duty of 
administrators, as prescribed by law, is implied, at least, if 
not wholly defeated. The portion of the deceased partner, 
inthe hands of the survivor, constituted a great part, if not 
the whole ofthe assets of the complainant’s intestate. The 
creditor Comegys, in this case, through the instrumentality of 
the defendant, has his claim paid out of the assets of the de 
ceased, before the administrator has ever received them into 
his possession, or even known their amount. I feel satisfied 
there was noerror in rejecting the set off. The second erro 
assigned by the defendant, was that the costs were divided 
between the parties. In this we all concur, that there is ne 
error, at least we do not feel disposed, on that ground, to dix 
turb the decree. As the result of our deliberations upon the 
several errors assigned by both parties, the majority of the 
court concur in the decree given. 


By Mr. Justice SAFFOLD : 

The merits of the controversy may be resolved into the 
following questions. 

Ist. Was Cummins entitled to compensation, for his servi- 
ces in continuing and closing the business of the firm, after 
the death of the partner, or only for his expenses actually 
incurred ?. 

2d. Was it legal and proper that annual rests should have 
been allowed on the balance appearing to have been due from 
the’surviving partner, more than was due from the déceased 
partner, on their individual account with the firm? 

3d.- Ought the loss on the cotton, purchased and sold, to 
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have been allowed by the commissioners ag a loss of the firm, 
or of the surviving partner alone ? 

4th. Was the individual note of Irby, procured by Cum- 
mins after the institution of this suit, a proper set off for al- 
lowance by the commissioners ? 


the defendant, or should they have been charged against the 
effects of the firm, as directed by the final decree ? 





My remarks will be directed mainly to the first point, as on 
that alone, my views materially differ frem'those of the ma- 
jority. The regular business of the firm, by selling the 
goods, &c, at private sale, appears to have been continued by 
Cummins, as surviving partner, only a few months, The 
circumstance of this having been consented to by the father 
in law, and who has since been appointed administrator of 
the deceased partner, and by Comegys, one of the distribu- 
tees of his estate, together with the situation of the concern 
at the time, which is admitted to have justified the course, is 
satisfactory to me, as respects the propriety of thus continu- 
ing, and the motive which prompted the surviving partner 
toit. His right to compensation for the service, in continu- 
ing the sales, and closing the business, is contested ; it is in- 
sisted, that neither a surviving partner, an executor, admin- 
istrator, or any trustee, is legally entitled to compensation 
for his services in the management of the business, unless pro- 
vided for by agreement. 

In support of this position, reference is made to various au- 
thorities, which clearly sanction the doctrine, especially in the 
case of executors and administrators, and trustees, appointed 
by ordinary grant. Contrary authorities are also cited, some 
of which arte directly applicable to the present case. It there- 
fore becomes necessary, briefly to collate a few of them on 
either side, examine the reasons of them, and determine the 
preponderance. ; 


In Franklin vs. Robinson, it was ruled by the chancellor, «1 John. Ch 
that joint owners and partners, are not entitled to charge Rep. 157. 


Cummins. 


5th. Should the costs of the suit have been decreed against - 
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% + » Colgin — each other for-services*rehdered in the care and manage. 
2 ~ vs. * 1 
: stan ment of the joint property, unless there be a special agree- 


ment for that purpose. The language of all decisions is to 


be understood with reference to the facts of the é¢ase, and 


when the facts there presented, are taken into consideration, 
the principles of that decision are very clear and rational. 

' ‘The parties were all living, each performing the duties as 
signed them relative to the concern, and the party whose 
compensation was in question had acted under a special agree 
ment, by which he was to receive ten thousand dollars for hig 
services, on a certain event, which never happened. The 
remarks of the chancellor are these, “‘ It seems to be incon 
sistent with the object and intention of the parties in making 
the contract, to allow the defendant to recover on a quantum 
meruit, merely because the contingency had not occurred of 
which the extraordinary and specific allowance for the samé 
services, was made to depend.” Again, he says, “ each 
joint owner, in taking care of the joint property, is taking caré 
of his own interest, and the law never undertakes to measuré 
and settle between partners their various and unequal servi# 
ces bestowed on the joint business. ‘This must be left to be 
regulated by eontract.” This language clearly appliesto the 
attention which may be bestowed on the joint or partnership 
interest, pursuant to the original undertaking, and which, by 
implication, excludes the allowance. But it is worthy of in 
quiry, whether the happening of an event, not contemplated 


by the parties, which throws the whole burthen on one, and. 


even deprives them of the power to stipulate an agreement, 
as in case of death, does not vary the principle. On this 


" point several authorities will presently be noticed. 
el Johns.Oh. Inthe ease of Green vs. Winter,* a deed of trust had been 


executed to Winter, of bend’, mortgages and land, with di- 
rections, and under an agreement, that he should execute the 
principal olject of the trust, which required that he should 
take upon himself some responsibilities, and make some ad- 
vances of money; then, that ‘upon payment of such sums 
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: . : vs. 
ecution of the trust, or that he might advance or become lia- Cymmins. 


ble for,” he would tonvey the lands to a particular person— 
also that he would assign the bonds, &c. or such securities as 
might remain “ after his said advances and responsibilities 
were secured and satisfied. On the question, whether the 
trustee should be allowed a counsel fee, and other compensa- 
tion for his services, the court ruled otherwise, and said the 
trust was a voluntary undertaking for the benefit of the cestus 
que trust; that the trustee was entitled to an indemnity for’ 
his expenses and responsibilities, incurred in the due and 
faithful execution of the trust ; but he could not demand com- 
pensation heyond what might be founded on the positive agree- 
ment of the party ; that the declaration of trust contained no 
stipulation or provision for such compensation ; that it was 
tautiously worded throughout, and spoke only of allowances 
for all his ‘‘ advances and responsibilities ;”’ that the trustee 
ould not, therefore, charge any thing more than what was 
mderstood in the language of the court, by ‘‘ just allowances.” 
The court rejected, not only the five hundred dollars counsel 
fee, as a general retainer, but also, all charges for commis- 
sions. In this case, also, it should be observed, there was no 
unforseen event happening after the creation and acceptance 
of the trust, increasing or varying the duties of the trustee, 
from such as were originally contemplated. The declaration 
of the trust expressed a degree of remuneration or indemni- 
ty, which implied an exclusion of compensation or other al- 
lowance, and on these terms the duties were voluntarily un- 
dertaken, for the benefit of cestui que trust. 

The case of Manning vs. Manning,* involved the right of *1 John. 157, 
an executor to commissions, or compensation for his services in 
the execution of his trust. The chancellor applied the same 
doctrine as mentioned in the former case, to this, without the 
aid of any expression in the will to exclude the allowance, 
but on the ground that such was the well established princi- 
21 
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‘Colgin ple of the common law—that it was so held in the English 


vs. 


Cummins. Courts; and there being no statute to the contrary, it had 





*3P. Williams 





been adopted in New York, and the courts were incompetent 
to vary it. Yet, in sustaining the principle, he relies main- 
ly, on considerations which are not equally applicable to the 
case of a surviving partner, or even to an executor in this 
state. He says, “ Nor does, the rule strike me as so ver 
unjust, or singular and extraordinary ; for the acceptance of 
every trust is voluntary and confidential.” Again, he says, 
‘‘ it is more proper in the case of an cxecutor, who gives no 
security,” &c. Ithink it is not true that a surviving partner 
voluntarily undertakes to close the interest of his deceased 
partner : without his consent he is subjected to the legal con 
pulsion ; suits that become necessary can only be in his 
name, and the whole adjustment of the concern must be ly 
him, his agent, or other legal representative. As respect, 
executors and administrators, in this state, both are required 
to give security. In England, executors are not ; and it hag 
been much more usual there than here, for the testators t 
compensate them by residuary legacies, in which law and 
usage the rule is presumed to have origmated. That the 
rule has obtained in England, as asserted and adopted ia 
New-York, in relation to trustees generally, must be conce 
ded. The authorities are so numerous and clear on this 
point, that it is unnecessary to refer to them. I will notice, 
however, some other reasons assigned for it, than these mem 
tioned, that we may the better judge of their force and appli- 
cation, to either surviving partners, or executors and admin 
istrators, in this state. ~ 

In Robinson vs. Pitt,* Lord Talbot says, the reason for re- 
fusing an allowance to a trustee, for his care and trouble, is, 
that otherwise, under that pretext, the trust estate might be 
loaded and rendered of but little value: also, because of the 
great difficulty there/might be in settling and adjusting the 
quantum of such allowance ; as one man’s time might be more 


valuable than that of another, and that the rule is no hard- 
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ship on the trustee, since the acceptance of the trust was of 
‘his own choice. 

In Ayliffe vs. Murry, Lord Hardwicke remarks, “ that «2 Atk. 48._ 
chancery looks upon trusts as honorary, and a burden on the 
honor and conscience af the trustee, and not undertaken upon 
mercenary motives ; though a fair and open bargain with the 


cestui que trust, for compensation, would be admitted.” 
I would here observe, with respect to the reason suggested 
by Lord Talbot for refusing the allowance, that it cannot be 





very satisfactory. Trustees are usually selected with refer- 
ence to their honor, integrity, and sense of justice, and much 
must depend on these virtues, for a true disclosure and faith- 
fal execution of the trust in other respects, as well as in re- 
lition to their compensation. Nor can I conceive, that the 
difficulty in ascertaining the amount of receipts and payments 
inthe management of a mercantile concern, or in the per- 
formance of many other trust duties, or in determining the 
length of time necessary for the execution (which would be 
fir data fer the compensation) would be greater than many 
ther assignments or computations often required of courts of 
thancery. Aso the honorary nature of the services, I ap- 
prehend that most American citizens, while engaged in the 
management and settlement of complicated estates, or mer- 
tantile concerns, would view this objection to their compensa- 
tion, much in the same light that the Ameriean bar have re- 
garded the English rule relative to honorary professional ser- 
vices. I would not, however, be understood to question the 
justice or authority of the rule, in the case of trusts of the or- 
dinary kind, where the object is to secure a debt, indemnity, 
or other benefit, to the trustee or his friend ; nor in the case 
of living partners, who have voluntarily undertaken to carry 
on trade for their joint benefit. In the former case, the ob- 
ject to be effected, ora motive of friendship, is presumed to 
have been the inducement for the undertaking. In the lat- 
ter, the interest of the parties is relied upon to stimulate each 
to the services required of him, and if he partially fail, from 
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indolence, incapacity or-other cause, intrinsic difficulty would 
truly arise, in determining the comparative value of the ser- 
vicesof each. Yet, I would not readily concede, that a gross 
neglect of duty by one partner, devolving extraordinary la. 
bor on the other, would be without remedy in the tribunal} 
which serutinises the equity and justice of each case. 

Another main reason for denying the compensation to or- 
dinary trustees and partners, where none has been agreed on, 
is, that the parties, in full view of all the circumstances, have 
entered into an express agreement, to prosecute an enter 
prise, in which the personal services of one or both, in an an, 
ticipated degree, will be obviously necessary. 

The agreement, which is generally by deed, has provided 
for compensation, or it has not, and the contract should go 
vern while it continues in force. The parties have underte 
ken, in confidence, that each will comply onhis part, with the 
spirit of the agreement. 

In the case of a partnership limited as to its existence, if 
the neglect or mjsconduct of either be such, as to render it 
impossible to carry onthe partnership on the terms on whick 
it was entered into, on application of the other partner, @ 
court of chancery will dissolve it." If it be for a period alte 
gether indefinite, either partner may dissolve it at pleasure? 
And in all cases of dissolution, where from want of confidence 
among the partners, or the mismanagement of either, justice 
demands it, the chancellor will interpose, and appoint a 
manager or receiver to wind up the concern, and will direet 
inquiries ia what manner it canbe done most beneficial to 
those interested.° 

If the partners have become dissatisfied, and lost confi« 
dence in each other ; or if they; having the ability, choose not 
to agree on an allowance to either for the management of the 
business, one or both must proceed without, or apply to chan- 
cery for the appointment of a proper person to transact the 
business, who will doubtless be entitled to compensation, 
though he is to act in the capacity of trustee. 
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A claim of allowance between living partners, which has not 


a survivor, who possessed the confidence of the deceased dur- 
ing his life time, and who, with the approbatiou and consent 
of his heirs and representatives, as in this case, afterwards 
continued to sell out the effects by retail, and to wind up the 
concern, for the mutual profit of all persons interested. In 


such case, the necessity of his acting in person or by agent, ' 


isabsolute ; he is the mast suitable, if not the only proper 
person to bestow the attention ; the necessity of this extraor- 
dinary attention has been created by a subsequent unforseen 
event, which may account for its not having been provided for 
inthe deed ; and the services were bestowed afler the origi- 
nal connexion had ceased. Justice would therefore seem to 
demand of the representatives a reward for their labor, in 
proportion to their benefits received from it. Had a mana- 
ger or receiver been appointed, as would otherwise have been 
necessary, though less competent than the survivor, he must 
have been paid ; then why not make the services of the sur- 
vivor equally a joint expense? ‘To pay him out of the sepe- 
tate interest of the deceased has not been thought of, and this 
isan answer to the argument that he was attending also to 
his own business. 

Perhaps none of the authorities relied on, in opposi- 
tion to this allowance, justly applies to a surviving partner, 
under similar circumstances, unless it be a decision of Lord 
Eldon, in 1813, and references to it. I thinkI shall be able 
to show, that this decision has been subsequently departed 
from.by the same chancellor, and that its authority has been 
rejected by many eminent jurists. The case alluded to, is 


Burden vs. Burden And though, in that case, the language a; y, ¢ Boam 


Colgin 


of the chancellor was sufficiently comprehensive to enforce 170. 


the principle contended for, denying the allowance to a sur- 
viving partner for his management, time and labor, in carry- 
ing on the trade ; yet the facts of that case were materially 
different from these, and such as might have warranted the 


vs 


been provided for, I maintain, is different from that in favor of Cymmins 
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‘ 


Colgin decision made on-other principles that do not apply to this. 
Cummins, There, the surviving partner was also co-executor of the des 
pe ceased partner, had purchased the stock of godds remaining 
on hand, of his co-executor, and carried on the trade on his 
individual account, and made very small profits. The sale 
was adjudged void, on the ground, that he could not be the 
purchaser of the trust property ; and was to be considered 
as having carried on the trade for the benefit of himself and 
the children of the deceased. It was argued against his ak 
lowance, that he stood in the double capacity of executor and 
surviving partner ; that as executor, according to the Eng- 
lish rule, he was entitled to nothing for his personal services; 
and that as surviving partner, carrying on the trade without 
the consent of the other parties in interest, the law was the same} 
especially so, as the profits made, barely exceeded the com 
mon interest. ‘The compensation was refused, but his exé 
penses were allowed. Gow (433) in treating on this subject, 
adopts the same principle in general terms, referring as au- 
thority, tothis case alone. The annotator refers, on this 
point, to three other cases, all of which were between living 
partners ; and in the two first, contracts had been expressed 
which implied an exclusion of the compensation.—(See 
*3 Johns. Ch. Franklin vs. Robinson ante, and Bradferd vs. Kimberly.*) 


Rep. 431. ‘ 
The third was an action at law, to recover compensation 
for personal services, ‘and for moyey expended: the court! 
held, that the plaintiff and defendant, and several others,’ 
er were partners in the business, concerning which the claim 
ee, was made ; consequently, that the action could not be main 


* tained ; and which I would say, was a clear principle. The 


action at law was an inadequate remedy between the part! 


ners, and even in chancery, the other partners should have 
been made parties. - Had the suit been in chancery, it may be 
well inferred, the result would have been different, as* the 
claim for moneys actually expended at the request of the 
*1Barn-Cres. others, was denied, as well as that for the personal labor. 


74---8 Searg. ar stds . ace ’ 
& Loub. 27. Holmes vs. Higgins.” The late decision of Lord Eldon, 


A 








whi 
sion 
Tas 
the! 
carr 
and 

for t 
Tot 
cient 
Man 
merc 
conti 
years 
them 
ing © 
Man, 
ing a 
teres 
port 

partr 
parte 


‘grow 


self, 
them 
mann 
right 
servic 
ple. 
right, 
whicel 
On 
hot ir 
ture, 
I do: 
a just 
at it.’ 


CASES DETERMINED IN THE ; 167 


his, | which I consider a departure from the» priuciple of his deci- Colgin 

geen : e vs. 

des’ | sion in Burden vs. Burden, was in the case of Brown vs. De Cummins. 

Tastet. There, as late as 1821, he seems.to have recognised “Jacob 284--- 
Ah : siadeiatiad ee ’ =< 4Cond. Eng. 

hig’ | the right of a surviving partner to a reasonable allowance for G) p *j.33. 

sale | carrying on the trade, after the death of one of the partners); 

the | and this appears to have been without any agreement, either 

red) | for the continuance of the business, or for the compensation. 

and | To understand the principle of this decision, it will be suffi- 


ale 9 cient to notice only a few of the prominent facts. De Tastet, 





and § Mangin, and two others, having been engaged as partners in 
ngs merchaudize, Mangin died, and De Tastet and the others 
ces) § continucd to employ the whole capital in the trade for several 
Lou @ years, when the others withdrawing, De Tastet.paid-out to 
ne} ™ them the probable amount of their interest, subject to thé tak- 


‘ 


om’ @ ing of the accounts. Afterwards, Brown as administrator of 
ext @ Mangin, filed his bill against the other three partners, pray- ; 
ect) img an account of Mangin’s capital, and of the profits or in- 
au @ terest made with it since his death. After answer, and a re- 
this | port by the master of the state of the accounts between the 
ing § partners, (and a dismissal of the suit as against the other 
sed @ partners) De Tastet excepted to the report; among other 
See | grounds, insisting that an allowance should be made to him- 
) 18 self, and the other partners, for the assistance afforded by 
jon @ them to the business. Questions were raised as respects the 
urt! @ Manner and form of making such allowance, as well as to the 
org) § Tight of the survivors to any compensation for their personal 
im Services, the paticulars df which are immaterial to the princi- 
Lin! | ple. It appears that the Vice Chancellor recognised the 
“he! | Tight, and ordered an account to be taken accordingly, from 
wrt-| | Which there waz an appeal. \ 

ave | Onahearing before the Lord Chancellor, he says, “ it is 
- be! | Rot in the ordinary course of the court, in matters, of this na- 
the’ | ture, to say, in the first imstance, what is a just allowance. 
the | Ido not say that it was an improper consideration, what was 
or.’ | 2 just allowance, but this was not the proper mode of getting 
lon, 4 at it.” He continues, saying, “ the same observation applies 
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to the inquiry as to what will be a reasonable compensation 


Cammins. for De Tastet’s personal attention. I do not mean to say, 


—- —___— 


that the master should not have made such an allowance, or 
that the court might not, by the original decree, have direct. 
ed his attention to it, but I think it could not be done upon ex 
ceptions.” In conclusion, he says, “‘ What I propose to do, 
is, so to alter the original decree, as to bring out the case to 
which the principles that ought to govern, as to the profits, 
may be applied ; to give such directions as may be- necesary 
for that purpose, and to explain what it may be competent to 
crave as just allowance. 1 do not mean to intimate, whe 
ther the master should allow wages, as they are called, @ 
compensation ; but it cannot be denied, that if the business 
be such, that on the death of the party, other persons are 
concerned in aiding it by the application of their skill, their 
services, or their money, a great deal may be included under 
the head of just allowances, which, till the master has the 
roughly sifted it, the court can not determine.” Accordingly 
it was ordered, inéer alia, that De 'Tastet should have liberty 
to submit to the master any claims as just allowances whieh 
he might consider such, “‘ by reason or on account of the maw 
agement, transaction, and carrying on the business or concerna 
any period,” by himself or either of the other partners, or any 
other person. No final decree was then pronounced on the 
claim to compensation, but the opinion of Lord Eldon was 
fully expressed, that under fhe presumed facts of that case, 
the allowance should be made. No dissatisfaction was mani 
fested by the complainant,. but De Tastet appealed to the 
House of Lords, where this decree was affirmed. I can di 
cover nothing in the nature of that claim to distinguish it, ia 
principle from this. 

In the State of Massachusetts, the principle is believed to 
prevail, which would sustain this claim. In Wilby vs. Phin 


9 "ae ney, adm’r,* no chancery process being there authorised, the 
op. , 


plaintiff brought assumpsit against the administrator of Har 
rison, the deceased partner ; the object of which was to have 
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an account and settlement of the partnership liabilities.— 
The matter was submitted, by rule of court, to referees, from 
whose report, these facts appeared. The partners had en- 
tered into business under articles of agreement, showing that 
Harrison furnished the entire joint stock—that he was not 
bound to perform any part of the labor attending the eon- 
cern, but might engage in any other business—that Wilby 
was to transact all the business, engaging in no other. The 
report also stated, that both became indebted to the firm, 
Harrison very largely, on account of other losing business 
inwhich he had engaged, so as to render the solvency of the 
frm doubtful. With various other accounts and claims sub- 
mitted by the report for the decision of the court, was one ef 
twenty eight hundred dollars, in favor of the plaintiff, for his 
labors in settling the affairs of the company, since the death of 
his late partner, which they awarded, if in the opinion of the 
court, the plaintiff was entitled to recover, in that action, a 
compensation for those labors. . 

The opinion of the Supreme Court of that state, on this 
point, is thus expressed—*“ It has been objected that an ac- 
tion does not lie against the defendant as administrator, for 
the plaintiff’s expenses in collecting the debts, and managing 
the concerns of the copartnership, since the decease of Har- 
rison ; and this is certainly true. But these expenses may 
be allowed, by making a deduction from the amount of the 
property withdrawn by the plaintiff from the partnership 
stock.” In this way, said the court, justice may be done, 
without violating any rule of law ; and judgment was enter- 
ed accordingly. Though the court uses the words, plaintiff’s 
expenses, in allusion to his reported compensation, as no 


other item was reported, to which the language can apply, 


and the opinion takes no other notice of this item, the refer- 
ence clearly is to the allowance, “for his labors in settling 
the affairs of the com¥ny, since the death of his late part- 
ner.” ¢> 
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Cummins. 
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Colgin In opposition to the argument, that trustees gencrally, in- 

te. A cluding executors, administrators, &c. are denied compensa- 
“~~ tion in the United States unless provided for by express 
agreement, I will briefly notice a few Virginia eases, which 
appear to be founded on no statutory authority ; from which 
it will appear, that the usual compensation to executors and 
administrators, jn that state, is five per cent. commission for 
their services, on their receipts and disbursements. Also, 
that the courts of that state, maintain that the English rule, 
in this respect, is in derogation of the true principles of the 
common law ; or at least, that it is too unreasonable to be 
enforced in the United States, where the customs and usages 
are essentially different. Similar views are understood to 
have generally prevailed in the courts of this state, in rela- 
tion to executor and administrator. In many cases I would 
consider five per cent. extravagant. I would gratify.no mer- 
cenary or speculative views, but make such reasonable allow- 
ance as would ensure faithful and competent trustees. 

In the case of Fitzgerald vs. Jones,* it was held, that an 
account of the extraordinary care and attention required of 
the executor, the real and personal estate, having, in obedi- 
ence to the will, been kept together and managed by the ex- 
ecutor, he should be. allowed a commission of seven and a 
- half per cent. on all his receipts and disbursements. 

In Tripleté’s ex’r. vs. Jamison,” commissions having been 
allowed the executor, at the rate of seven and a half per cent. 
on a large estate. The Supreme Court held the allowance 
extravagant, but sustained the claim for five per cent. 

In McCall vs. Peachy’s adm’r,° where there were circum- 
*3 Mumf. 288 stances of extraordinary trouble attendant on the adminis- 


*1 Mumf. 150 


b2 Mamf. 242 


tration, the administrator was allowed a commission of ten 
per centum on all specie received ; and as to paper money, @ 
commission of five per centum on the value when received, 
and the same on the value when paid away, according to the 
legal scale of depreciation. The right commissions in that 
state, as a compensation to executors and administrators for 
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their services in managing and settling estates, is equally 


sustained by many other reported cases; among which, re- Cymmins. 
ference may be made to. Hopkins vs. Bernard, &e.» and Miller »4 Munf. 83. 


ys. Beverly.» In the case last referred to, cross suits in equi- 
ty were brought for the settlement of Miller’s accounts, as 
trustee of Beverly. By the deed which created the trust, 
these joint trustees were appointed ; and first by the incom- 
petency of one, and then by the death of another, the whole 
subject devolved on Miller. 

_ On the question of the right of the trustee to compensation 
for his services in performing his trust, Chancellor Taylor 
expressed himself with much zeal, thus: ‘‘ We considered 
the rule of the English courts, denying compensation to trus- 
tees for their labor and pains, incompatible with that stand- 
ard of justice, which commands us. “ fo live honestly, hurt no 
body, and render to every one his due.’ He assimulates the 
right to that of commissioners acting under an order of 
court, where they have sold property and received the mo- 
ney, in which case he said he knew of no instance in which 
a commission had been refused. He said it had been consi- 
dered a hardship in England, where the rule was suffered to 
obtain, and had never taken foot-hold in this country. 

From this review of the authorities, I think in a case like 
the present, that a reasonable compensation for the service, 
skill, and attention of the surviving partner, in continuing the 
business by private sales for a short term, for the joint bene- 
fit, from which profit is presumed to have been made, and af- 
terwards closing the concern in theusual and more summary 
mode, is sustainable on principle and authority ; that though 
it be otherwise, where all the partners survive, to contribute 
mutually the services originally contemplated, and there has 
been no agreement to compensate the services of either ; yet, 
that the unforseen event of the death of one, devolving the 
whole or greater duty on another, by which the interest of the 
deceased is advanced, must entitle the survivor, in justice 
and in equity, toa reasonable allowance for his services. 


/ 
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gr Colgin 2. Iwill more concisely consider the question of interest, 
OP on the balance that may have been found due to the estate of the 
the deceased partner. of 


The correct doctrine is believed to be maintained, in the pal 
case of Staughton vs. Lynch." It was there ruled, that a part- | cre 


. 09 Ch. ner who draws out money from the copartnership funds, ig ant 


not chargeable with compound interest, but with simple inter- the 
est only, on the sums drawn out; unless it appears that he 





has traded or speculated with the money, and made a profit istr 
on it, and refused, on being called on for the purpose, to dis- tra 
close the profits. That the period of the dissolution of aco | -fus 
partnership, is the proper time to make a rest, and adjust the q 
balance of a partnership account, and the partner against son 
whom the balance is found, is chargeable with interest thereon, pou 

The chancellor remarked, that he apprehended it to be the pur 
general practice, as well as the good sense of the thing, that in ¥ 
a rest should be made on the liquidation and adjustment of ae- trin 
counts at the period of the final dissolution of the concern. It | pou 
should be observed, that the case referred to, was a contest fect 
between living partners, after the dissolution of their firm. tag 
But the principle must be the same where the dissolution has func 
been caused by the death of one of the partners, and the ma- the 


nagement of the concern has devolved on the survivor— tem 
Where there is no agreement on this point, the situationof J rest 
the estate, andthe course pursued by the survivor, must de- 9 use: 
termine the precise time from which interest should be ab § brir 
lowed. , of t] 

If the business‘ be properly continued, as in this case, be- § that 
yond the death of one of the partners, the subsequent date Blanc 
when the business ceases would appear to be the true period. J tain 
If, however, the property be not disposed of, or if sold, the J it ov 
debts not due, the rest should be made only from the time of | sal; 
their maturity; and if due from persons unconnected with | spec 
the firm, only from the time when it was practicable to effect | sim 
collection, charging the survivor, until then, such simple in- F 
terest as may accrue on the debts. the 
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est, As respects the proceeds of this closing epkion sale—as  Colgin 
e of | the surviving partner was the sole purchaser, and on a credit Ceiinion 

of twelve months, I would place the rest for the deceased” = 

the partner’s share of so much, at the expiration of this term of 
art- credit, that is, the first of January, 1829. The principle of 
3, is annual rests, does not appear justly to apply to a case like 
ter- the present. . 
: he The case of Shieffelin vs. Stewart," was that of an admin- .t John. Ch. 
‘ofit istrator who employed the money belonging to the estate, in Rep. 620. 
dis- | trade for his own benefit, and of the profits of which, he re- 
co § fused to give any account. 
: the The master, in stating an account, after allowing a rea- 
inst sonable time for the settlement of the estate, charged com- , 
eon, pound interest, making annual rests in the account for that | 
> the purpose, which was confirmed by the court. The chancellor, 
that inrendering the decree, gives this illustration of the doc- 
f ac- trine: he says, “it is certain that the allowance of com- 

It | pound interest is often essential to carrying into complete ef- 
test fect, the principles of the court, that no profit, gain, or advan- 
im. lage, shall be derived to the trustee from his use of the trust 
has funds. All the gain must go to the cestui que trust. This is 
ma § the true equity doctrine. It secures fidelity, and removes 
ri temptation: and it is the ground of this allowance of annual 


mof § rests, in the taking of the account, where the executor has 
tde- @ used the property, and does not disclose the proceeds.” To 
eat @ bring the surviving partner, in this case, within the influence 
of the principle of annual rests, it should be made to appear, 
, bee § that after the Japse of sufficient time to ascertain the clear ba- 
date § lance due te the estate of the deceased partner, or some cer- 
riod. § tain portion of it, the former refused to account for, and pay 
the J itover, without any reasonable excuse for the delay or refu- 
e of | sal; or that having such balance in his possession, he has 
with } speculated upon it, and made profit exceeding the rate of 
fect | simple interest. 
eit} For a farther illustration of the rule relating to rests for 
the computotion of interest, reference may be made to the 
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case of Van Benshooten vs. Lawson.*. That case involved the 


vs. . ° esi le 
Cummins. computation of interest, in the foreclosure of a mortgage, 
a6 Johns. Ch. Which had been taken to secure the payment of a bond. The 


Rep. 31.3 


sum for which the bond and mortgage were given, was com- 
posed in part, of compound interest, computed by agreement, 
between the parties. The chancellor there remarked, that 
compound interest can only ‘be admitted on the fact of a writ- 
ten agreement, made after the interest upon which the agree- 
ment operates, has fallen due ; and to give such an agree. 
ment a retrospective effect, leads to oppression: It is equal- 
ly objectionable as an agreement, made at the time of the 


original contract or loan, that compound interest should be- 


gin and run upon the lawful interest, the moment it falls due, 
whether payable yearly, half yearly, or quarterly ; any such 
agreements are held to be oppressive. To exact from the 
debtor, interest on the previous arrears of interest, without a 
previous special and particular agreement, for that purpose, 
is inadmisSible. It has no valid basis, nor any acknowledged 
legal consideration, on which it can rest, if the previous agree- 
ment, made at, or after the time the interest became due, be 
wanting. It is the agreement, and not the law, nor the de- 
lay of payment, that will turn interest into principal.” 

This is deemed a sufficient reference to authorities, to 
show that compound interest, whether by making rests for 
the computation, or otherwise, is not favored in law or equity, 
and though it is sometimes allowed against trustees, it is on- 
ly where there has been some gross neglect, or violation of 
duty, or a profit made on the trust fund ; circumstances, 
which do not sufficiently appear in this case, to subject the 


. surviving partner beyond the liability mentioned. 


These views are believed not to sustain this assignment of 
error, as presented ; and it was more in reference to the im- 
portance of the principle, than any difference of opinion 


among the members of the court, that I was induced to ex- 


\_. ° . 
press my seperate opinion on this point. 
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3d, 4th, 5th. On all the remaining ele concur in McGrew 





ue the decision pronounced by Judge THoRNTON—that the re- Hart. 
The cord does not disclose any facts, to justify a rejection of the 

sai reported allowance for the loss on cotton,.as a just charge 

ent, against the firm—that the note offered asa set off was not 

that allowable in this suit, under the circumstances of the case; 

ii and that the costs of this suit, in the court below, were pro- 

ra perly decreed to be paid by the surviving partner, out of the 

ee. | partnership effects. 

alk My reasons so nearly correspond with those already given, 


the | that I decline a seperate expression of them. 








be.” 
lue, 
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the 
ut @ ; 
ose, Joun C. McGrew vs. BENJAMIN Harr. 
ged 
ree- § Error from Marengo Circuit Court—Before the Hon. H. W. 
, be COLLIER. 
de- 
—p— 
, to 
for As a general principle, the claimant of property levied upon under an exe- 
ity, cution, cannot be permitted to intepose the title of a third person to de- 
oil feat the execution, when his own title has failed. 

But where a claimant possesses an undivided interest in the property le- 
of vied upon ; as where such property belongs jointly to the claimant and an 
-€8, infant, or to some third person not a party to the suit; thiscase would - 
the form an exception to the general rule, and authorise the intorposition of 

the circumstance of the title, to show that the defendant in execution 
of had none. 
m- : 
on This ease came before the court on a bill of exceptions, 
am which disclosed the following facts. 


On the twenty-ninth day of March, 1830, an execution was 
issued from the office of the clerk of the Circuit Court of 
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‘McGrew Greene county, in favor of Benjamifi. Hart, against the pro- 
Hart. perty of James L. Philips. This execution was levied by 


the sheriff of Marengo, upon’certain negro slaves, as the pro- 
perty of Philips, which slaves were claimed oroath by John 
C. McGrew, as his own estate, and a bond given to try the 
right of property. On the trial, the plaintiff in execution, 
proved by the testimony of one Hayes, that the negroes le- 
vied on had been in the possession of Philips, for several 
years, and that during that time, Philips had exercised aets 
of ownership over them as his own. It further appeared, 
that Hart having filed his bill in chancery against Philips; 
obtained an order directing the sheriff of Greene county, to 
seize upon.a certain amount of Philips’s property, and to re- 
tain the same until Philips should execute a bond condition- 
ed to have the property forthcoming, to abide the decree that 
might be rendered in the cause. The negroes in dispute 
were seized on by the sheriff under the above mentioned order, 
and McGrew, the claimant, became the surety of Philips in 
the bond required—where the slaves were described as the 
property of Philips. 

The claimant introduced in evidence, a transcript of the 
records of Washington Circuit Court, showing, that at the 
May term of said court, in the year 1822, a jiidgment was 
recovered against James L. Philips, in favor of John McGrew, 
administrator of William MeGrew’s estate, for the sum of 
six thousand two hundred and eighty six dollars and thirty 
cents, besides costs of suit. John C. McGrew and William 
P. McGrew were heirs and distributees of William McGrew’s 
estate, and it was proved, that John C. McGrew had agreed 
to receive from John McGrew, the administrator of his fa- 
ther’s estate, the judgment against Phillips, before mention- 
ed, on account of what might be due to him and his younger 
brother, William P. McGrew, from their father’s estate ; 
also, that the aforesaid administrator had authorised the said 
John C. McGrew to collect and appropriate the judgment ac- 
cordingly. The claimant further proved by the testimony 
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of John McGrew, that the amount of the said judgment was McGrew 


justly due and owing from Philips to the estate of William 
McGrew ; that the claimant and his brother William P. 
McGrew, were the only children of their father ; and that 
Philips claimed that certain off séts existed in his favor 
against the note, on which the aforesaid judgment had been 
rendered, but that at the time of the said transfer, Philips 
had paid nothing én the same. The claimant likewise pro- 
duced in evidence, a bill of sale in the following words, to wit : 
The State of Alabama, Know all men by these pre- 
Marengo County. ) sents, that James L. Philips, of 

the county of Greene, and state aforesaid, for and in conside- 
ration of a judgment in favor of the heirs of the estate of 


William McGrew, deceased, against me, have bargained and _ 


old unto John Clarke McGrew, the following negroes, to 
wit: Oliver, a boy about six years old, Tom, a negro boy 
bout seven years old, Granville aged about five years, Jerry 
anegro boy about three years old, Nero, a negro boy about 
tghteen months old, Caleb about nine years old, Stephen 
about eight years old ; and the following negro girls and ne- 
gro women—Phillis aged about tweity one, Milly aged about 
tinecteen, Rachel aged about twenty two, Leona aged about 
ix years old, Biner aged about seven, Mary aged about six- 
teen years—being six girls and women, and seven negro 
men and boys ; together with one hundred head of cattle 5 
which propérty I warrant and defend from the claim or claims 
of all persons whatsoever, and I also warrant them all to be 
sound and well. This condition of this bill of sale, is such— 
the said James L. Philips will abide a final settlement with 
the heirs of said Col. William McGrew, then this bill of sale 
to be void, otherwise to remain in full force and virtue. In 
testimony whereof, I have hereunto set my hand, and aflix- 
ed my seal, this thirteenth day of August, 1822. 
JAS. L. PHILIPS, (Seal.) 
Witness, 
GroRGE CUNNINGHAME. 


vs. 
Hart.: _ 
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The execution of this'bill of sale was proved by the pro- 
bate taken thereon, on the 7th October, 1828—and the same 
had been recorded in the clerk’s office of Marengo county, 
court, on the 25th February, 1829. It was in evidence that 
Philips married the widow of William McGrew, deceased, 
and mother of the claimant ; that at the time the deed was 
executed, and for some time afterwards, the claimant lived 
in the family of Philips—that he removed thence about the 
year 1823 or 1824, when he became of age, leaving in the 
possession of Philips the negroes in dispute—that he did not 
take them into his possession until about three years before 
this evidence was given, and until after the seizure under 
Hart’s bill, since which time the negroes had remained iy 


, possession of the claimant—and that he had before this time 


other negroes and was farming. A transcript from the re 
cords of the county court of Clarke, was produced on the part 
of the claimant, showing a division by commissioners, duly 
appointed by that cuurt, of the negroes belonging to the estate 
of William McGrew, deceased, by which a part of the ne 
groes now in controversy, were assigned to John C. Me 

Grew and William P. McGrew jointly ; at which time Wil 

liam P. McGrew was a miner. There was no evidence of 

any division between John C. McGrew and William P. 

McGrew, of the negroes assigned to them jointly, except that 

some of them were understood to be the property of William 

P. McGrew, and others the property of John C. McGrew. 

It was proved that John C. and William P. McGrew lived 

together, and claimed seperately certain of the slaves in ques 

tion. 
On this state of the facts, the court charged the jury— 

Ast. That if a party who has a conveyance of property, omits 
to take possession of the same within a reasonable time af- 
ter the right to the possession accrues, it is presumptive 
evidence of fraud ; and that if McGrew, the claimant, omit- 
ted to take possession of the property mentioned. in the 
conveyance, executed by Philips to him, within a reasona- 
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ble time—or omitted to make any exertions to obtain it 
within a reasonable time after he became of age, it was 
presumptive evidence that the conveyance was fraudulent. 
gd. That if the property, or any part of it, belonged jointly 
to John C. McGrew and William P. McGrew, the claim- 
ant could not sustain his claim to such part, and that it 
would then be their duty to find it subject to the plaintiff’s 
execution. 
3d. That the claimant could not be permitted to defeat the 
claim of the plaintiff in execution, by showing that the right 
and title to the property levied on, were in any person other 
than himself. The claimant then requested the court to 
charge the jury, that if they believed that John C. McGrew 
and William P. McGrew had, by any understanding be- 
tween themselves, divided the negroes allotted to them 
jointly, that such understanding would be sufficient to vest 
in each individually, the part allotted to him under such un- 
derstanding. The court refused to give this charge, and 
instructed the jury, that William P. McGrew, being a mi- 
nor, was incapable of assenting to any such division. 
To these opinions of the court, there being a verdict 
smbjecting certain of the negroes to execution, the plaintiffin 
error excepted, and new assigns the same in this court. 


‘By Mr. Chief Justice L1pscoms : 

"This was an action to try the right of property. 

‘T'he property was levied on as the estate of Philips, and 
dainned by Mr. McGrew. ‘The facts of the case are repre- 
sented by a bill of exceptions, and in substance are—that an 
execution issued from the office of the Circuit Court of Greene 
county, on the twenty-ninth March, 1830, in favor of Hart, 
agcrinst James L. Philips. ‘The execution was levied by the 
she riff of Marengo county, on certain slaves, as the property 


of the said Philips, which were claimed by John C. McGrew. 


as his property. On the trial of the issue, the plaintiff in the 
execution proved that the slaves had been for several years 
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= im the possession of Philips, and that he had been in the ha- 


Hait. 


bit of exercising ownership over them. It further appeared, 
that Hart having filed his bill in chancery, in the Cireuit 
Court of Greene county, against Philips, obtained an order 
from the chancellor, directing the sheriff of Greene county to 
seize upon, and take into his possession, the property of Phi- 
lips, to an amount specified in the same. order, and to hold 


_the same till Philips executed his bond with security, condi- 


tioned, that the property thus seized, should be forthcoming, 
to answer such decree as might be rendered, &c. The ne- 
groes in question were seized on by the sheriff, under the or- 
der before mentioned, and McGrew the claimant, became the 
surety of Philips m the bond required, in which bond they 
were described as the property of: Philips. On the part of 
the claimant of the property, a transcipt of a record from 
Washington Circuit Court was introduced, showing, that at 
the May term, 1822, of said court, a judgment was recovered 
im the said court, by John McGrew, as administrator of Wil. 
liam McGrew, deceased, against James 1,. Philips, for the sum 
of six thousand two hundred and eighty. six dollars and thirty 
cents, besides costs of suit. It appeared that John C. Me- 
Grew and William P. McGrew were the heirs and distribu. 
tees of the estate of William McGrew, deceased. It was 
further proved, that John C. McGrew agreed to receive from 
John McGrew, the administrator of his father’s estate, the 
judgment against Philips, before mentioned, on account of 
what might be due to him and his. younger brother, William 
P. McGrew, from the estate of. their deceased father ; and 
that the said administrator authorised him the said John C. 
McGrew to collect and appropriate said judgment according: 
ly. The claimant further proved, by the testimony of John 
McGrew, that the amount of said judgment was justly due 
and owing from Phillips, to the estate of William McG rew, 
deceased, and that the claimant and his brother William P. 
McGrew, were the only children of the deceased ; that Phil; 
ips claimed that off sets existed in his favor against the note 
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eha.| on which judgment was rendered, but had paid nothing at the McGrew 
ared,| time it was transferred. The claimant further produced a msl 
ireuit bill of sale from Philips to himself, for the said slaves, bear- ~~ 
order | ing date the 13th August, 1822, conditioned te be void if the 
ity to said Philips would abide a final settlement with the heirs of 
’ Phi- Col. William McGrew. The execution of this deed was 
hold proved by the subscribing witness, on the 8th of October, 
ondi- 1828, before Thomas Ringold, Judge of the County Court, 
ning, and recorded in the office of the clerk of the County Court of 
e ne- Marengo county, on the 25th February, 1829. It further 
1€ Or- appeared, that Philips married the widow of William Mc- 

1 the Grew, and the mother of the claimant ; and that about the 
they time of the execution of the deed, and for some time after- 
urt of wards, the claimant lived most of his timé-in the family -of 
from Philips ; that he removed from Philips’s about the year 1823 
at at or 1824, about which time he came of age, leaving in the 
ered possession of Philips, the negroes in dispute, and that they 
Wil. were not taken possession of by him until about three years 
sum before the trial—until after the seizure under the bill of Hart ; 
hirty since which they had continued in his possession. That af- 
Me- ter he removed to Marengo county, and before he obtained 
ribu. possession, he was farming, and had a plantation and other 
Was negroes in possession. The claimant further gave in evi- 
from dence, a transcript from the records of the County Court of 
, the Clarke county, showing a division, by commissioners duly ap- 
nt of pointed by said court, of the negroes belonging to the estate ; 
liam of William McGrew, deceased, in which, a part of the ne- 
and gres now in controversy, were assigned to John C. McGrew 
nC, and William P. McGrew jointly ; and it appeared that Wil- 
Inge liam P. McGrew, at the time of making such division, and 
john now, is a minor under the age of twenty one years. There 
due was no evidence of any division between John C. McGrew 
rew, and William P. McGrew, of the negroes assigned to them 
n P, jointly, except that some of the negroes were understood by 
*hily witness to be the property of William P. McGrew, and others 
note 
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_MeGrew to be the property of John C. McGrew—that they lived to- 


gether and claimed separately, certain of the negroes. 
Under these facts, the court charged the jury, that if a par- 
ty who has a conveyance of property, omits to take posses- 
sion of it within‘a reasonable time after the right to the pos- 
session accrues ; it is presumptive evidence of fraud : and if 
McGrew, the claimant, omitted to take possession of the pro- 
perty, mentioned in the conveyance, executed by Philips to 
him, within a reasonable time—or omitted to make exertions 
to obtain it within a reasonable time after he came of age, it 
was presumptive evidence that the conveyance was fraudu- 
lent. ‘The court further charged the jury, that if the proper- 
ty, or any part of it, belonged jointly to John C. McGrew 
and William P. McGrew, the claimant could not sustain his 
claim to such part ; and that it would be their duty to find it 
subject to the plaintiff’s execution—that claimant could not 
be permitted to defeat the claim of the plaintiff in the execu- 
tion, by showing, that the right and title to the property le- 
vied on, was in any other person than himself. The claim- 
ant, by his counsel, requested the court to charge the jury, 
that if they believed that John C. McGrew and William P. 
McGrew had, by any understanding between themselves, di- 


vided the negroes allotted to them jointly, that such under- — 


standing, would be sufficient, to vest in each individually, the 
part allotted to him by such understanding—which the court 
refused, and instructed the jury, that William P. McGrew 
being a minof, was incapable of assenting to such a division. 

The assignment of errors embraces all the points of law 
growing out of the bill of exceptions. 

The first question of law arising out of the charge, is ab- 
stract, and not materia! tothe issue. It could not be impor- 
tant on the trial of that issue, whether the deed from Philips 


to the claimant was supported by a good consideration, and 


was a fair and bona fide transaction or not—since, according 
to the case of McGregor & Darling vs. Hall, the property se- 
cured by the deed to the claimant, was not protected from an 
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execution against, Philips, and it would have been liable to 
be.sold, subject to the claimant’s lien. It was nothing more 
than a mortgage to secure the payment of adebt. But, as 
the case of McGregor & Darling vs. Hall, had not then been 
decided, we may presume, that the judge in the court below, 
was then of opinion, that the deed, if fair and bona fide,, fully 
protected the property conveyed, from an execution against 
the maker ; that in fact, it vested the legal title in the claim- 
ant, and could not be made liable for Philips’ debts, until the 
fairness of the deed had given way before the impeachment 
offraud. In this aspect the charge would have been perti- 
nent ; but if that had been true, there seems to have been no 
error in the charge that if McGrew omitted taking posses- 
sion, or making efforts to acquire the possession within a 
reasonable time after coming of age, such neglect or omis- 
sion would form a presumption that the transaction was 
fraudulent. This we believe would have been the sound law, 
ifthe validity of that deed had been at all necessary to the 
issue before the court. If he had been of age for several 
years, and took no steps to acquire possession; and no good 
and satisfactory reason is shown why he had not, the pre- 
sumption would have been so strong against him, that it 
would have been difficult, on any known principle growing 
out of such transaction, for the jury to have resisted its influ- 
ence. 

The second eharge given by the court, is the one most re- 
lied on by the counsel for the plaintiff in error, to reverse the 
judgment. It is, ‘‘ that if any part of the property belong- 
ed jointly to John C. McGrew claimant, and William P. 


McGrew—that the. claimant could not sustain his claim to. 


such part.” The judge in this charge, among other conside- 
rations, proceeded on this principle, that the claimant of the 
property levied on under execution as the property of the de- 
fendant in the execution, could not be permitted to interpose 
the title of athird person to defeat the execution. The cor- 
tectness of this principle, we shall not controvert, as we be- 
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lieve it to be correct as a general phiticiple. If the claimant 
has no title himself, it would bejofficious intermedling on his 
part, to interpose the title of a third person to arrest the ex- 
ecution ; and it does not come within the issue, to show that 
although he has‘no title himself, yet that there is a better out- 
standing title in some third person, than in the defendant in 
the execution. Another consideration may have influenced 


- the judge, that, as according to the doctrine of joint owners 


and copartners, if a judgment is recovered against one joint 
owner or partner, for his individual debt, execution may run 
against the joint property, for the purpose of subjecting to 
the satisfaction of such judgment, the share or interest to the 
defendant in such property ; arid that as the claimant had no 


right to shield the property from execution by interposing any 


title but hisown: admitting he had an undivided interest— 
the plaintiff was nevertheless entitled to his execution. ‘To 
earry the principle to this extent; would be productive of 
great mischief and injustice. It would besubjecting proper 
ty, in which the defendant in the execution has not the least 
possible interest, and to which he may never have had the 
slightest shadow of title, to the satisfaction of such execu- 
tion. So faras William P. McGrew is concerned, the judg: 
ment onthe issue, under the charge of the court, would not 
have impaired, or in any manner affeeted his rights. But 
not soas to the claimant. The verdict and judgment would 
have forever bound his rights. It may however, be said, that 


if injustice is done to the claimant, it is of his own seeking 


that he ought to have claimed the property as the joint pro- 
perty of himself and his infant brother. But we may sup? 
pose a case where the claimant might know that his right to 
the one half was good, and might verily in truth and honesty 
believe the other half was also his own ; but if on the trial it 
should be made to appear that one undivided half did not be- 
long to him, nor to the defendant in execution, but to some 
third person, not a party to the suit ; we surely would not 


_ subject him to such serious consequences as would result front 
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the charge of the jndgex ‘it the property were proved to be 
that of the claimant, and the defendant in the execution, 
when the whole of it had beeh claimed by the claimant, a per- 
plexing question would arise! The interest of the defendant 
in the execution would certainly be liable ; and the claimant 
could not avoid the legal consequences of a judgment against 
his claim by dismissing it on the trial. This he is prohibited 


from doing by the statute, without the consent of the plaintiff 


in execution. Whether the difficulty could be avoided, and 
the consequences averted by an application to the court for a 
new trial—and such modification of the issue, as would au- 
thorise the jury to find the interest of the defendant in the 
execution alone liable ; or whether the jury would not be au- 
thorised to find the property liable, to the extent of the defen- 
dant’s interest on the first issue, are questions not directly 
before us. 

The last charge prayed, was, that if the claimant and Wil- 
liam P. McGrew, had, by any understanding between them- 
selves, divided the negroes allotted to them jointly, that such 
understanding must be sufficient to vest in each, individually, 
the part allotted to him by such understanding. Thischarge, 
we believe the court correctly refused, on the ground that no 
such understanding could be entered into by William P. 
McGrew. The rule, that infancy is a personal privilege, is 
admitted ; *subjéct, like all other general rules, to exceptions. 
It is believed to be subject to less restriction between the in- 
fant and the party contracting with him. It cannot always 
prevail, when other persons are to be affected by it. Sup- 
pose that John C. McGrew and his infant brother had ex- 
changed property—would it be contended that a plaintiff in 
an execution against John C. McGrew would be bound by 
such contract ? If he levied on the property given by the in- 
fant in exchange, the property would not sell for its value, 


_ on account of the uncertainty, whether the infant would con- 
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McGrew firm the exchange on his-coming ofage. This, and the like, 


vs. 


° — Hart. 


_ 





would entirely form exceptions to the general rule. 

The bill of exceptions is somewhat vague, and does no! 
sufficiently show the pertinency of some of the charges given; 
and some refused; but we believe, that on the second charge 
given, the court erred ; and, as it is possible the verdict was 
founded on that part of the charge, for that error the judg- 
ment ought to be reversed, and the cause remanded. 

It was, however, contended, that the verdict must have 
been the same, without the charge supposed to be erroneous, 
and that therefore, the judgment ought not to be disturbed. 
The fact, that the claimant had been bound as security for 
Philips to deliver this same property to satisfy such judg- 


» ment and decree as Hart, the plaintiff in the execution, might 


recover, &c. would prevent him from afterwards setting up 


acclaim in his own right. There is certainly much force in 


this argument, and it would be a mockery of justice after he 
had bound himself, when this property was seized on as Phi- 
lips’ under the order of the chancellor, to see that Philips 
should have it forthcoming to answer such decree as should 
be rendered ; to allow him, now that a decree has been ren” 
dered against Philips in the very case, to interpose a claim of 
his own to prevent a satisfaction of that decree when the pro- 
perty was seized under the order, of the chancellor. If he 
had asserted his title, the probability is, that the sheriff would 
have seized other property. If he was silent, such silence 
would amount to a waiver of his right. We do not know, 
however, but there may have been other testimony. The 
bill of exceptions does not assume to spread it all on the re- 
cord, nor do we know that the case turned on that question. 
It may have been that that a reservation of his own indivi- 
dualtitle tothe property was made expressly, at the time of the 
seizure ; or it may have been in proof, that Hart had released 
the claimant from the consequences of his bond, as surety for 
Philips. If the bond stood alone, unexplained, we might 
pass on the legal effect of it, and say, that it was of itself suf- 
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ike, ficient to support the judgment, but as this may not have Barnes 
been the case, we reverse the judgment, as before mention- Pock. 

not ed, on the second charge in tne bill of exceptions—and re- 
en; mand the case to the: court below. 
irge 
was 
idg- 
ave 
Dus, 
ie PiTKIN BaRNEs vs. FREDERICK PECK. 

for 
dg- Error from Greene Circuit Court~Before the Hon. H. W. 

ght CoL_uiER. 

up 

is — 

“he A. having executed a mortgage of slaves to B, entersinto a bond, withC. 

‘hi- and D. ashis sureties, conditioned to be void if A. surrenders the pro- 

ips perty mentioned therein, to B. (if equity should decree the same of 

uld right to belong to B.) and that A. further abides the decree of equity on 

a a foreclosure—such bond is valid, and not void on the ground of 

usury, or for want of consideration. 

of In order to ensure a recovery at law, on such bond, it must appear that a 

ro- decree of equity hasbeen rendered on the precise points contained in 

he the condition. e 

ald 

ce This was a debt on a penal bend. 

Ww, Michael Kinnard, Frederick Peck, and George Seaton, 

he made their bond to Pitkin Barnes, which, after reciting in 

e- the condition thereof, that the said Kinnard had entered into 

n. certain mortgages of sundry slaves to the said Barnes—sti- 

ri- pulated, that if Kinnard should well and truly deliver to said 

he Barnes, the negroes mentioned in said mortgages, together 

od with reasonable wages for their hire, until the mortgages ; 
or should be foreclosed by billin equity, (provided equity should 

nt decree the property of right to belong tu Barnes) said slaves 


f- to remain in Kinnard’s possession till such foreclosure was 
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had—and further, that said Kinnard should absolutely com. 
ply with such decree of equity ; the said bond to be void. 

The facts agreed upon in this case, and the record, show 
that a bill was filed to foreclose the aforesaid mortgages; 
during the pendency of which, the said Kinnard died, and his 
administrator was made a party defendant ; that a decree 
was rendered, subjecting the negroes to. a sale under, the 
mortgages, and that on such sale the negroes failed to realise 
the amount decreed to Barnes. ‘To recover this balance, 
and the wages due for hire of the slaves, the present action 
was instituted against Peck, one of the obligors of the bond. 

On a consideration of the matters agreed on in the case, 
the. court below decided that a recovery could not be had in 
this action, and judgment was given for the defendant. To 
reverse this judgment, a writ of error was then taken to this 
court. 


Peck, for Plaintiff, 

Cited Aik. Dig. 437—2 Cowan, 712—2 Saunders P. & E, 
6, 7, 8, 895—-7 Bacon’s Ab. 190, 91—Powell on Mort. 151, 
152—3 Comyn’s Dig. 100, 99. ; 

ERwINn, contra. 

4 Kent, 129—2 Bridg. Dig. 330, s. 38—1 Powell on Mort, 
109—2 Cowan, 231—4 Kent, 151, 153, 154—1 Powell on 
Mort. 116 to 121—2 Fonblanque, 260, 261—1 Murph. 117— 
2 John. C. R. 30, 34—1 Vern, 8—190—4 Kent. 136—2 Bridg. 
Dig. 346, s. 173—2 ib. 269—9 Ves. 271—2 Bridg. 341— 
2 Vern. 520—1 Powell, 121, 122—1 Vern. 488—2 Atkins, 
120—3 Atkins, 518—2 Schoales & L, 217, 660, 667, 668, 
669—3 Powell, 948. 


STEWART, in reply. 
3 Comyn, 99, 107—1 Stewart, 556—Toller’s Ex. 481—1 
Peters’, 386—5 Am. Dig. 383. 
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-By Mr. Justice THORNTON : 

This was an action of debt, brought ay the plaintiff in error 
upon a penal bond, executed by the defendants George Sca- 
ton and Michael Kinnard, to the plaintiff, for the penal sum 
of four thousand dollars, which bond contained the following 
condition, viz: ‘* Now, the condition of the above obligation 
is such, that whereas the above bounden Michael Kinnard, 
did, on the 18th September, 1820, make and deliver unto 
said Pitkin Barnes, a mortgage for the following negroes, 
(naming them,) which negroes were mortgaged to the said 
Barnes, for and in consideration of twelve hundred and fifty 
dollars, and also a mortgage en a negro man named Colonel, 
for and in consideration of seven hundred and fifty dol- 
lars, given on the second of October, 1821—which were 
to be paid to the said Barnes on or before the Ist of 
January, 1822, by the said Kinnard—Now if the said Kin- 
nard do well and truly deliver unto the said Barnes, the 
aforesaid negroes, and also reasonable wages for the hire of 
the said negroes, from the first day of January 1823, until the 
sid mortgages are foreclosed by a bill in equity ; provided 
the said court should decree that the said property or slaves 
of right belong to the said Barnes. The said slaves are to 
remain in the possession of said Kinnard, until the said mort- 
gages are foreclosed by a bill as aforesaid. Now, if the said 
Kinnard do comply with the decree of said court, then this 
obligation to be null and void, otherwise to remain in full 
force and virtue—in witness whereof, &c. this 28th May, 
1823.” 

A declaration was filed by the plaintiff, with two counts ; 
one upon the bond, for the penalty ; and the other, according 
to our statute, alledging two breaches. Ist. The non-pay- 
ment of the wages ; and 2d—for failing to comply with the 
decree of the court, rendered upon the final hearing of the 
cause, contemplated to be brought as mentioned in the con- 
dition. 

There were no further pleadings in the case, but certain 
































189 


Barnes 


Peck ‘ 











CASES DETERMINED IN THE 


facts Were agreed upon,by the parties ; and the question sub- 

mitted for the determination of the court, was, whether any 

be recovery, under the circumstances, could be had against the 
defendant. The court below, decided that there could not; 
and that question, by writ of error, is now brought up for re- 
vision in this court. 

A gorrect decision pon the agreed case, mainly depends 
upon the construction which ought to be put on the condition 
of the obligation sued on. I will here remark, that we have 
no warrant in law, for departing from the plain language of 
any instrument, in order to arrive at its meaning. The polar 
star in the construction of contracts, is the intention of the 
parties ; but language isthe vehicle of thought, and whatis 
plainly expressed by the words employed, must be taken to 
constitute the intention. ‘The general principles regulating 
the construction of writings, are simple—founded in the best 
good sense, and the wisest policy. ‘They must.be tenacious 
ly regarded, or courts of justice will be often betrayed from 
their legitimate duty of expounding, into the dangerous atti- 
tude of making contracts. Wherever the meaning is plain 
from the words, it must be adopted. Where it is ambiguous, 
and that ambiguity arises on the face of the instrument, it is 
susceptible of no explanation; for, by indulging in conjecture, 
or even admitting proof alliunde, we incur the hazard of sub- 

‘stituting a new and different contract, for that which the par- 
ties have themselves delibetately made, and adopted as the 
solemn and permanent evidence of their own intentions. 
When the ambiguity is not in the instrument itself, but is 
created by the proof of some fact dehors, then the foreign evi- 
dence creating the doubt may itself be met by other evidence 
of the same nature, and thus the ambiguity be explained. 
The case commonly put in the English books to exemplify 
the rule, is, where A. grants to B. Blackacre in the manor of 
Dale, and it is proved that A. owned two farms of the same 
name in that manor—here an ambiguity is raised uy this 
proof; and extraneous evidence wil be heard, to identify the 


* 











lan¢ 
our 
fore 
mil 
lati 
pro 
bei 
mo! 
nar 
me 
sti 
ROU 
byt 
to 
hin 
sti] 
jus 
sal 


cor 
Fo 
the 
twe 
for 
to: 
gee 
for 
mi; 
hay 
anc 
ing 
tice 
bot 
the 
is j 
suc 





1 Sub- 
r any 
st the 

not; 
or re. 


ends 
lition 
have 
ze of 
polar 
the 
hat is 
en to 


ating 


ious 
from 
atti- 
plain 
10U8, 
it is 
ture, 
sub- 


; the 
ions. 
ut is 
evi- 
ence 
ned. 
plify 


wr of 


ame 
this 
the 











SUPREME COURT OF ALABAMA 


land granted to B. Guided by those, principles, let us apply 
ourselves to the construction of the condition of the bond be- 


fore us. It is certainly very inartificially drawn, but to my 


mind, appears to contain two distinct and substantial stipu- 
jations—both pointing with unerring aim at the decree to be 
pronounced in the chancery suit—one of these stipulations 
being expressly provisional, and the other absolute. Two 
mortgages are first recited, as having been executed by Kin- 
nard to the plaintiff, and to have been forfeited by non-pay-- 
ment of the money secured. It then proceeds to the first 
stipulation, which is, that if the decree of the court to be pro- 
nounced upon a bill for foreclosure, contemplated to be filed 
by the plaintiff, should decide the said slaves to belong of right 
to the said Barnes, then they should be surrendered to 
him, as also hire from the first of January, 1823, which 
stipulation, both for the hire and surrender of the slaves, was 
just and proper—upon the hypothesis of the proviso, that the 
said property did of right belong to said Barnes. The se- 
cond stipulation, is, that Kinnard comply with the future 
contemplated decree absolutely, be that decree what it might. 
For aught that I can see to forbid it, it was competent for 
the parties thus to contract, in reference to the matters be- 
tween them. It is neither usurious, nor oppressive, nor void 
for want of consideration ; for a debtor, though a mortgager, 
to afford the security which this bond supplied, to a mortga- 
gee creditor—being in effect, nothing more than a guaranty 
for the performance of such things as the tribunals of justice 
might award. I can readily suppose that Barnes might 
have deemed such security essential to the safety of his rights, 
and that Kinnard might have executed the same without be- 
ing operated upon by any other influence than a sense of jus- 
tice and of duty. This being the construction which we feel 
bound to give to this obligation, the facts agreed, show that 
there was no ground of action. The provisional stipulation 
is ineffective, because the fact is apparent that there was no 
such decree as was made a condition precedent to its opera- 
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Herndon tion; and the absolute stipulation is admitted to have been 


vs. 


Swearengen. 





‘performed. It was earnestly contended by the counsel of the 
plaintiff, that the parties had another object in view, in the 
execution of this instrument, than its language literally im- 
ports. It may possibly have been intended to supply the 
hire of the negroes, secured by the personal responsibility ef 
the defendant gnd the other joint surety, as an additional fund 
for the satisfaction of the mortgages—the negroes them. 
seives, as appears from the proof, being inadequate to dis 


yoy = charge the debt due, as ascertained by the decree of the chan- 
+ wf 4.---1D. 


585. 


eellor. If so, and either by fraud or mistake, that purpose 
was omitted or suppressed in its execution, in another forum 
such grievance may be amply redressed.* 

The judgment of the court below is affirmed. 





EDWARD HERNDON vs. RICHARD J. SWEARINGEN. 


Error from Greene County Court. 


—~p>— 


Where A. having purchased a note of hand of B, drawn in B’s name by 
C.and D, and E. having a judgment against B, garnishees C. as Bs 
debtor—Heid, that when C. had, in pursuance of a judgment on such 
garnishment, puid the ameunt of the note to E, A. could not recover 
the amount back from E.—it appearing that no notice of possession of 
the note by A. had been given to C. and D. or E. 


Assumpsit for money had and received. 

In this case, the plaintiff, Herndon, had purchased of one 
Billings, a note of hand drawn by James and John Trussel, 
in favor of said Billings. 
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The defendant, Swearengen, having obtained a judgment Herndon 
befe ustice of the peace, against Billings, sued out a gar- ms 
efore aj ] » agi g Swearengen. 





nishment against one of the Trussels, who answered, that he 
did owe to Billings the amount of the note above mentioned. 
On this answer, the justice of the peace rendered judgment 
against T'russel, the garnishee, for amount of the note and 
interest, which Trussel paid off to Swearengen. Herndon, 
the purchaser of the note, now brought the present action to 
recover of Swearengen the amount of the note so received. 
It did not appear that Herndon had ever given notice to the 
makers of the note, that he had possessed himself of it ; and 
the court charged the jury, that as Swearengen had received 
the money by due course of law, Herndon could not recover 
it in this action ; for if he possessed any means of recovery, 
itmust be against Trussel on the note. To this opinion of 
the court, the plaintiff excepted, and assigned the same for 
error. 
There was a verdict for the defendant below. 


Erwin, for Plaintiff—2 Burr, 1005—5 Mun. 178. 
STEWART, contra. 


By Mr. Chief Justice Lirscome : 

This was an action for money had and received, before a 
justice of the peace, from whose decision, which was in favor 
of the plaintiff in error, who was also plaintiff below ; the de- 
fendant took an appeal to the County Court of Greene coun- 
ty. On the trial in the county court, as appears from the bill 
of exceptions, it was in evidence that on or about the first of 
December, 1830, the plaintiff purchased of one William Bil- 
lings, a promissory note, of which the following is a copy, 
to wit: 

‘On the first day of March next, we or either of us pro- 
mise to pay unto William Billings, or order, the sum of twen- 


<0 
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Herndon ty seven dollars and fifty cents, for value received.—October 
Swearengen. 18th, 1830. 


Signed, JAMES TRUSSELL, 
JOHN 'TRUSSELL.” 

It further appeared in evidence, that the note was deliver- 
ed over to Herndon, the plaintiff, by Billings, at the time the' 
purchase was made—that in May, 1831, Swearengen obtain- 
eda judgment against Billings, upon which he sued out a 
writ of garnishment against Trussell, one of the makers of 
the note, when the latter appeared before the justice as gar- 
nishee, and answered, that he owed Billings the amount of 
the note ; whereupen the justice of the peace rendered judg- 
ment for the amount of the note, with interest. This judg- 
ment Trussell paid off and satisfied, to Swearengen. The 
plaintiff gave no notice to the makers of the note, that he 
had purchased it, and was the owner ; nor does it appear, 
that either the makers of the note, or Swearengen, the pre- 
sent defendant, had notice, that the plaintiff was the owner. 

Before the commencement of the suit, the plaintiff, Hern- 
don, demanded the money from Swearengen. ‘The court 
below, charged the jury, that as Swearengen had received the 
money by due course of law, from Trussell, the garnishee, 

*upon the note, the plaintiff could not recover it from him. 
This charge of the court below is now assigned for error. 

The position is assumed by the plaintiff’s counsel, that in 
equity and good conscience, he is entitled to the money re- 
ceived by the defendant from Trussell, the garnishee, and 
one of the makers of the note purchased from Billings the 
payee. He contends, that his right to receive the money, 
was vested in him by his purchase, and that at the time of the 
judgment against the garnishee, Billings had no interest 
the note subject to sequestration, consequently, that Swear- 
engen, the defendant, has no better right than Billings, and 
cannot in equity and good conscience withhold the money 
from him. 'To support his doctrine, he relies. mainly on the 
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doctrine laid down by Lord Mansfield, in the ease of Moses Swearengen. 
vs. 

Herndon 

tome, that in itself, it bears no relation or resemblance to the = 2 Burrow, 


vs. McFarlane.*| [have examined that case, and it appears 


one before us; and if any aid can be drawn from it, to sup- 
port the plaintiff’s action, it must be from maxims or princi- 
ples laid down by his Lordship by way of illustrating the cor- 
rectness of his opinion. The case was briefly this. Moses 
endorsed to McFarlane four’ several promissory notes, made 
to himself by one Chapman Jacob, for thirty shillings each, 
for value received, bearing date the 7th November, 1758. 
This was done to enable McFarlane to recover the money in 
his own name, against Chapman Jacob, but previous to Mo- 
ses’ indorsing the notes, McFarlane assured him it should be 
of no prejudice to him ; and there was an agreement signed 
by McFarlane, whereby he, amongst other things, expressly 
agreed, that Moses should not be liable for the payment of 
the money, or any part of it, and that he should not be preju- 
diced, or put to any cost, or any way suffer by reason of such 
indorsement. Notwithstanding such express agreement and 
condition, and contrary thereto, McFarlane summoned Mo- 
ses. into the court of conscience upon each of these four notes, 
as the indorser thereof respectively, by four separate sum- 
monses ; whereupon, Moses, by one Smith, who attended the 
court of conscience at their second court, as solicitor for him, 
and on his behalf, tendered the indemnity to the court of con- 
science, upon the first of the said four causes, and offered to 
give evidence of it, and of the agreement, by way of defence 
for Moses in that court. But the court of conscience reject- 
ed this defence, and refused to receive any evidence in proof 
of this agreement of indemnity—thinking that they had no 
power to judge of it; and gave judgment against Moses upon 
the mere fact of his indorsement (which he himself did not at all 
dispute) whithout hearing his witnesses about the agreement 
that he should not be liable”’—for the commissioners held this 
agreement to be no sufficient bar to the suit in their court, 
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and consequently decreed for the plaintiff, McFarlane, dpon 
the undisputed indorsement made by Moses, and the money 
was paid by Moses’ solicitor into court. ‘This action for mo- 
ney had and received, was brought by Moses against McFar- 
lane, to recover it back. There was a verdict for the plain- 
tiff, subject tothe opinion of the court, upon this question, 
‘«¢ whether the money could be recovered in the present form 
of action, or whether it must be recovered by an action brought 
on the special agreement only.” After taking time to advise, 
the whole court were of the opinion, that the action was well 
brought. Lord Mansfield delivered the opinion of the court. 
He lays down the rule, that if there is an obligation from the 


- ties of natural justice, to refund the money, the law implies a 


a7 T.R. 268. 





debt, and gives this action, founded in the equity of the case. 
All of the cases put by his Lordship, by way of illustration, 
are those, where the money was either received or withheld 
in bad faith; all of which may be admitted as sound law, and 
yet could not be made to apply to the case before us. There 
is nothing inconsistent with sound morality, in Swearengen 
holding on to the money that a court of competent jurisdic- 
tion had. awarded to him, and for all the effect it could have, 
it might be conceded that the case of Moses vs. McFarlane 
was good authority. It has, however, been questioned, if 
not overruled. In the case of Marriott vs. Hampton,* it was 
ruled, that where money has been paid by the plaintiff to the 
defendant, under the compulsion of legal process, which is 
afterwards discovered not to have been due, the plaintiff can 
not recover it back, in an action for money had and receiv- 
ed. The money had been paid, and a receipt given, but 
mislaid or lost, so that it could not be used on the trial. It 
was afterwards found, and this action was brought to recover 
back the money, and the case of Moses and McFarlane relied 
on.. Lord Chief Justice Kenyon said, ‘I am afraid of such 
aprecedent. If this action could be maintained, I know not 
what cause of action can ever be at rest. After a recovery 
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by process of law, there must be an end of litigation ; other- Herndon 
vs. 


wise there would be no security for any person.” " Swearengen. 
Ashurst, of the same opinion. a 
Groce, J.—‘* Of the general principle, there can be no 
doubt ; ,and though the last case cited, (Moses and McFar- 
lane,) seems to throw some ambiguity upon it, yet some of 
the positions there stated, are so entirely repugnant to every 


principle of law, that I have less difficulty in disregarding the 


's whole authority of it.” 


Lawrence, J.—* If the case alluded to, be law, it goes the 
length of establishing this—that every species of evidence 
which was omitted by accident to be ‘brought forward at the 
trial, may still be of avail in a new action, to overrule the 
former judgment, which is too pzeposterous to be stated.” 

Mr. Peak, in his Treatise on Evidence,” after laying down a peak’s Ev. 
the principle, that money paid, and judgment in the due course + 
of legal proceedings, cannot be recovered back, says, that 
the contrary doctrine, ruled in Moses vs. McFarlane, has been 
much questioned. Judge Chase, in O’ Harra vs. Hall,” says, ,, 4 Dal. 340. 
“that the authority of Moses vs. McFarlane, had been al- 
ways suspected, and has lately been overruled.” 

The other cases cited by the counsel for the plaintiff, Wil- _ Loi 
son vs. Davison,* and Wakeficld vs. Martin & Trustee,’ can as re 
have no application. ‘They would hare had some applica- 
tion, if a recovery was sought from Trussell, by the plaintiff, 
notwithstanding the payment made by him to Swearengen, 
under the judgment of the court, on the garnishment ; but in 
that event would have been insufficient to procure a second 
recovery agaiust him, for I consider that there can be no 
question, but that Trussell would be fully protected from a 
recovery if sued on his note, by the judgment on his garnish- 
ment—although the case of Wilsan vs. Davison, in Mumford, 
would seem to go the length ; that such judgment would not 
shield him from the payment of the rete. In that case, the 
maker of the bond had been garnisheed by the attaching cre- 





; 
’ 
: 
' 
' 
| 
’ 





Herndon 
vs. 


Swearengen. 


CASES DETERMINED IN THE 


ditor, by a suit in chancery—and there had been a decree 
that he should pay the amount of the bond to the attaching 

reditor, on such creditor giving bond to refund as the court 
should afterwards direct. At that time there had been no 
notice to the maker of the assignment of the bond. Suit was 
commenced on it before the bond for refunding, required by 
the decree, had been given ; it was given, however, and the 
amount of the bond paid by the maker. On the trial of the 
suit at law on the assigined bond, it was ruled, that such pay- 
ment was no defence. Now unless there be some rule of 
court, or law, in Virginia, not noticed in the report of the 
case, it seems to me, that it will be difficult to reconcile this 
decision to the principles of law, or to our notions of common 
justice. The decree ofthe court, (supposing it to have been 
regular, which was not questioned,) requiring the obligee of 
the bond to pay it over, was an act of law, and imposed an 
obligation paramount to the one contained in his bond, and 
the notice came too late to justify his disobedience to the de- 
cree. In my opinion, the argument, that he might have ap- 
plied to the chancellor to set aside the decree, would have 


more strength, if it were applied to the assignee of the bond. 


If not sufficiently protected and secured by the refunding 
bond, he might have applied to the chancellor to set aside the 
decree, or for such other security as the circumstances of the 
case required. There was but one course left to the maker 
of the bond, after the decree ; and that was plain and simple, 
but paramount—it was obedienc to the law, as declared by 
the constituted authorities. The defendant relies on the de- 
cision of this court, in the case of the Executors of Burdine v. 
Maltbie. Inthat case, one Tilford was indebted both to 
Maltbie and Burdine. One Lewis holding a bill against 
Maltbie, the latter. induced Tilford to place sundry notes in 
Lewis’ hands, with instructions to apply the proceeds to the 
payment of the bill against Maltbie, ax fast as collected — 
Among other notes, Was one against a man by the name of 
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Chéw. «Suit was brought in Filford’s name against Chew. 
Burdine’s executors had, in the mean time, recovered a judg- 
ment against Tilford, and finding no effects of Tilford, out of 
which to satisfy the judgment, garnisheed Chew, and obtain- 
eda condemnation of the amount he owed Tilford, to the sa- 
tisfaction of their judgment. Maltbie then filed his bill in 
chancery, and procured an injunction, enjoining Chew from 


_paying, and Burdine’s executors from receiving, the amount 


so condemned on the garnishment. On the final hearing, 
the court of chancery decreed in favor of Maltbie, which de- 
cision was reversed on an appeal to this court. It was the 
opinion of this court, that the debt due to Tilford was an equi- 
table fund, out of which, both Maltbie and Burdine’s execu- 
tors, might seek satisfaction ; and that Malthie might have 
had his equity preferred, if he had used equal diligence: but 
he had given no notice, and by his negligence, and that of 
Lewis, had permitted the executors of Burdine to obtain a 
judgment of condemnation in their favor, of this fund—of 
which advantage they could not be justly deprived. The 
case before us is stronger, than the one just cited. In that 
case Maltbie interposed his claim before the money was paid ; 
in this, the judgment was satisfied by the payment of the mo- 
ney before the equity of Herndon was heard of at all. But 
aside from the authority of an adjudged case, it seems to me 
there are many considerations against sustaining this action. 
The note alleged to have been purchased by Herndon, was pay- 
able to Billings, or order; there was no indorsement on it, and 
consequently, if he purchased for a valuable consideration, he 
only acquired an equitable right to the funds, that this chose 
in action was evidence of, and nothing more. It was an equi- 
ty, that by diligence he might have had preferred, but he 
slept on his rights until the lesser or younger equity of Swear- 
engen, had acquired the additional weight of a judgment in 
his favor, and an actual possession of the fund~ Herndon’s 
inactivity in asserting his equity, is the sole cause of hié loss ; 
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d to him, and his right had been clearly legal. In that case, 
if before notice of such indorsement, Trussell had purchased 
the judgment against Billings from Swearengen ; it would 
have been a good set off against the note ; or if he had made 
payment, it would have been a good bar—( See Digest.) The 
consequences he now reaps, are not worse. Were we to en- 
tertain this action, we do not know when there would be an 
end to litigation—we possibly might be again called on to 
decide on another claim, in some one else, superior to the 
plaintifi’s equity : and it might be urged, that as it had been 
awarded to him, when another had a better right, he could 
not conscientiously retain the money. Again, it is not the 
poliey of the law to leave the door to litigation so open, thata 
secret equity, unknown te the world, may be set up to the 
prejudice of an honest creditor, who has been wary and in- 


‘ dustrious, and used only the means the law afforded him, to 


collect the money. The silence of Herndon for several 
months, was certainly culpable negligence. 

Weare all of the opinion, that he cannot sustain his ae. 
/ 


tion—and, that 
The judgment must be affirmed. 
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Wi.i1amM Bryant vs. THOMAS OWEN. 


Error from Tuscaloosa Circuit Court—Before the Hon. 
A. CRENSHAW. 


Ao agency, such as is created by the relation of client and attorney, does 
not authorise the attorney to sue in his own name, even on a note pay- 
able toa particular person, or bearer. 

Not even with the consent of the principal. 


‘ 

This was an action of debt on a promissory note, payable 
toone Robinett, or bearer. There was a general demurrer 
to the declaration, which was overruled. The defendant 
then pleaded— 

Ist. That Owen was not the legal holder of the note. 

2d. Nii debet—Payment and off set. 

On these pleadings there was a verdict for the plaintiff 
Owen. 

The points involving the present decision in this cause, 
came before the court on a bill of exceptions, which show the 
following facts. 

The court charged the jury on the trial in the court below, 
that before the defendant could avail himself of any defence 
which existed against the note in the hands of the original 
payee, it was necessary for defendant first to prove, that the 
note was transferred -by the original payee, after it became 
due, notwithstanding that the defendant proved that the 
plaintiff, O.ven, had given no value for the note, but had re- 
ceived the same for collection, as an attorney at law, from 
one Spears, who claimed its contents. . 

The defendant requested the court to charge the jury, that 
if they believed the plaintiff received the note, not in the 
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course of mercantile transactions, but as an attorney at law, 
for collection ; then he was not entitled to recover. The 
court refused this charge. 

It further appeared, that the plaintiff Owen, was the attor- 
ney of Spears, who was the owner of the note, and that he 
had sued on the same in his own name. 


May, 
WILSON, and > For Plaintiff— 
CRABB, § 

“Cited Chitty on Bilis, p. 68, 69, 70—zbid. 129, 183-3 
Kent, 51, 52—10 Johns. 398, 388—11 Johns. 23, 25—12 
Johns. 1—2 Bos. § Pul. 411—3 Bos. & Pul. 146—5 Mass. 
491—6 Mass. 253—1 Camp. 337—2 Camp. 36—1 Johns, 
Cas. 1083—5 Mason, 58. 


PECK, conira. 

Chitty on Bilis, 89, 511, 512—4 Taunt. 114—2 Camp 
596—5 Mass. 334—3 Day, 311—3 Johns. Cases, 258—4 
Binney, 366. 


By Mr. Justice SarFoLp: 

‘ This was an action of debt, brought by Owen as bearer, 
against Bryant as maker, of a promissory note, payable fo 
A. Robinett, or bearer. ‘The defendant below, pleaded that 
Owen, the plaintiff, was not the legal holder of the note ; also 
nil debet, payment, and set off—on which the plaintiff joined 
issue ; and on trial in the Circuit Court, obtained a verdict 
for the amount of the note. 

The questions presented for revision, arise out of excep- 
tions to the opinion of the court, taken on the trial. 

1. That the court charged the jury, that before the defen- 
dant could avail himself of any defence, which existed against 
the note, in the hands of the original payee, it was necessary 
for the defendant, first, to prove that the note was transferred 
by the original payee, after it became due—notwithstanding 
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the defendant proved that the plaintiff had given no value for the 
note. Bist 't 

2. The defendant requested the court to instruct the jury 
that if they believed the plaintiff received the note sued on, 
not in the usual course of mercantile transactions, but as an 
attorney at law, for the purpose of collection, then he is not 
entitled to recover, which was refused. 

The charge given as above stated, and the refusal of the 
court to give the other instruetions, as required, are the cau- 
ses assigned for error. 

It is necessary to remark, that this case, having been pre- 
viously before this court, at the instance of the same party, 
when the judgment was reversed, and the cause remanded; 
principles were then presented and discussed, and by the 
court decided, which, in some degree, limit our present in- 
quiries ; and, that according to the practice of this and other 
courts, when principles have once been determincd here, they 
tre ever afterwards to be regarded as the law of the same 
ease, if subsequently brought up for further revision. We 
then recognised the principle, that possession of a note, bill, 
&c. constitutes prima facie evidence of right ; but that when 
it became material for the purpose of defence, that the plain- 
tiff’s interest or capacity in the suit should be known (and it 
may be rendered so in every case by the issue) then to permit 
the defendant to make the proof, does not infringe any 
rule of law, and may promote justice in many cases: also, 
that the plaintiff’s right to recover, in such cases, depends 
on the truth of the fact, whether or not he be the owner of 
the instrument ; and notwithstanding the legal presumption 
of ownership, it is subject to be rebutted, and if successfully 
done, the plaintiff must fail in his action ; that to determine 
the issue of payment or set off, it might be indispensable to 
know, in whom the interest of the note resides ; and that the 

act of ownership having been directly im issue, and evidence 
offered by the defendant to rebut what was only a legal pre- 
sumption, he was entitled to the benefit of the proof. It is 
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true that on the former occasion, we intimated an opinion, 
‘that if the plaintiff held the note only as agent for the right- 
ful owner, and had, by his sufficient authority, sued in his 
own name, he could recover; but if, on investigation, the 
contrary appeared, he could not. Then we gave no sanction 
to the idea, that if it appeared the plaintiff sued only in the 
capacity of agent, the defendant was not entitled to every 
matter of defence, he could have had, if the suit had beea 
brought in the name of the principal :. nor was the manner in 
which it was supposed an agent could sue, defined. Whe- 
ther in his own name, as the legal owner, or as the represen- 
tative of the principal, expressing the capacity of each, was 
left for future consideration ; but it was then expressed, that 
the authority of the agent to sue in his own name, should ap- 
pear. Among other considerations, it may be material to 
inquire if the contrary implication would not arise from the 
common relation of client and attorney at law. 

It is said* that “possession is prima facie evidence of pro- 
perty in negotiable paper, payable to bearer, or indorsed in 
blank, and such a bona fide holder can recover upon the pa- 
per, though it come to him from a person who had stolen or 
robbed it from the true owner, provided he took it immediate- 
ly in the course of trade and for valuable consideration, and un- 
der circumstances of due caution; and he need not account 
for possession of it, unless suspicion be raised.” ‘This is un 
derstood to be the current doctrine, recognised in a great va- 
riety of cases, both English and American. 

It is on this general principle, that the counsel for the de- 
fendant in error, is understood to contend, and the Cireuit 
Court to have decided, not only that the agent could main- 
tain the suit in his own name alone, without any interest in 
the note, but also, that before the defendant could avail him- 
self af any defence which existed against the note in the 
hands of the payee, it was necessary he should first prove that 
the note was transferred by the payee after it became due. 
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ginal parties, these provisions do not apply, and the con- 
sideration may be inquired into; and that it may be in- 
quired into,” 
tice of the illegal consideration, or of the want of it, 
or of any circumstance which would have avoided it. in 
the hands of the indorser ; or then not taken in the course of 
mercantile business, or after it Was due. According to this 
doctrine, it is obvious, that if one who is not a bona fide hold- 
er, for a valuable consideration, sue upon a note as indorsee, 
and a fortiori, if he sue as bearen, the defendant is entitled to 
every equitable defence against the note that he could make 
if the suit-had been brought by the payee. One suing merely 
in the capacity of agent, without any interest, (as is under- 
stood to be the case here) can occupy no better grounds.— 
This right of equitable defence, is admitted by the counsel for 
the defendant inerror, and he insists that the record shows 
that Bryant had this privilege, and could show nothing: but 
the record shows that this privilege was not allowed tothe full 
extent. It seems to have been allowed only by previous 
proof, that the ‘note was transferred by the payee after it be- 
came due. 

This is conceived to have been an unauthorised restriction of 
the right. By the common law it was absolute and general, 
when the plaintiff had not acquired his right in the usual 
course of trade, for a valuable consideration ; and by the sta- 
tute of 1812, concerning the assignment of bonds, notes, &c. 
the defendant was entitled to the benefit of any payment, set 
off, or discount, which had arisen against the note, previous 
to notice to him of a legal transfer thereof, and this equally, 
whether the transfer was before or after the note became 
due. If it be contended, that the plaintiff below, sued merely 
as agent or attorney for his principal, who was a bona fide 
holder, for a valuable consideration, my reply is, that no such 
person is shown in the proceedings, so as to be brought with- 
in the cognizance of the court, and therefore, eannot reseive 
its pretection. 





when the indorsee took the paper with no 
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The case mainly relied wpon by the counsel for the defen- 
dant in error, is that of Mauranvs. Lamb.’ It is true, that 


87 Cow. 174. the Supreme Court of New-York there held, that one holding 


a check or note, payable to bearer, as mere agent, may sue 
on it in his own name; and it does not lie with the opposite 
party to object to the plaintiff’s want of interest. The court 
recognised the rule, which I admit to be sound, “ that the 
bearer of a note or bill, payable to bearer, need not prove a 
consideration, unless he possesses it under suspicious circum- 
stances.” - I also admit, that the suspicion alluded to, has a 
more particular reference to fraud, illegality, or some impro 
priety in the manner of obtaining the instrument, than to the 
interest ofa plaintiff therein, to whom the’owner has duly con- 
fided the paper for collection or otherwise ; but by analogy, 
the same principle applies to all cases, in which suit is brought 
in the name of one having no interest in the demand, and 
without legal authority to sue and recover upon it. 

It is also worthy of notice, that the instrument sued on in 
the case last referred to, was rather in the nature of a bank 
note, than an ordinary individual promissory note. No per- 
son was named in it as payee.. It was a check on a bank, 
made payable to No. 25, or bearer, which contemplated no 
other indicia of ownership than that of possession. The au- 
thorities referred to in support of that decision, are cases, in 
which the right to sue in the name of agents or trustees, was 
given by indorsements either in full or in blank ; and where, 
in such cases, it was held that the defendant should be per- 
mitted to avail himself of a defence against the original par- 
ty. The court there inclined to admit, that in such ease the 
defendant could not plead a set off against the cesiui que trust; 
that their statute might apply alone to the parties of record. 
However, we might be disposed to consider that question un- 
der our statute, the unavoidable consequence of sustaining 
the right of the plaintiff to sue in his own name, as the imme- 
diate assignee of the payee, without any interest, would be to 
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deny any protection to the cestui que trust, or any other whose 
j;tterest or privity is not disclosed by the proceedings. 


Tn this case, the inference to be drawn from the deciara- 


tion’, is, that Owen was the immediate assignee, by delivery, 
of R.»binett, the payee of the note. Then, when it appears 
that t:xe plaintiff has no interest in the suit, it follows that he 
has no WJaim to the attitude ofa bona fide holder for a valuable 
considera tion, or of one who has received it in the usual course 
of business. ‘The authority mainly relied upon in the case 
referred to, (of Mauran vs. Lamb) was the case of Payne 
vs Edin,* where the plaintiff had no interest, but was merely 
a trustee for others, and no objection was taken to his want 
of interest. It is thus noticed—‘ the question was as to the 
consideration of .he note, and that being illegal, the plaintiff 
failed. Thompso, J.—who delivered the opinion of the 
court, considered the cause in the same point of view as if the 
original parties wer. before the court.” It is necessary to 
observe, that in this kitter case, the plaintiff’s want of inter- 
ést was not made an objection to his right of action; dso, 
that if it had been, the plaintiff in fact held the note under an 
endorsement, which vested the legal title to the paper in him. 
It was, therefore, not a parallel case to the present, nor to 
that in which it was quoted, unless the bank eheck payable to 
No. 25, or bearer, was viewer as cash, or as a bank note pass- 
ing as money, and vesting the right in any who might be the 
possessor for the time being. It is only by so considering it; 
that the decision can be reconciled with the current decisions 
in that state. 

The case ef Ballard vs. Bell,» which has been referred to 
by the counsel for the defendant in error, contains a useful 
explanation of the principle applicable to the case of Mauran 
vs. Lamb. It drawsa clear distinction between the nature of 
the instrument declared on in either of these cases, and the 
note now under consideration. 

That was an action of debt, brought on & bonk nove payable 
to W. Pitt, or bearer, which name was admitted to be a mere 
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Bryant fiction, adopted according to bank usage. The suit was 


brought in the name of a citizen of a different state. Objec- 
tion was made for want of jurisdiction, that the case fell with- 
in the exception as to promissory notes and choses in action, 
created by the judiciary act of Congress, of 1789 ; and that 
the plaintiff was bound to state all that was necessary to 
give jurisdiction to the Federal Court ; that the plaintiff was 
to be regarded as an assignee, and it did not appear that the 
suit, if in the name of the assiguor, would have been within 
the jurisdiction of the court. Judge Story overruled the ob- 
jection. He said, “to bring the case within the exception, 
the action must not only be founded on a chose in aetion, but 
it must be assignable, and the’: plaintiff must sue in virtue of 
an assignment. A note payable to bearer, is often said to be 
assignable by delivery ; but in correct language, there is no 
assignment in the case. It passes by mere delivery, and the 
holder never makes any title by or through any assignment, 
but claims merely as bearer.” ‘That the case was stronger 
in relation to bank notes, for, in the common transactions 
of life, they pass by delivery as cash. ‘That even a payment 
to W. Piit, if a real person, in a case like that, “‘ would be 
no discharge of the note as against a subsequent hearer, bona 
Jide, for a valuable consideration ; for bank notes payable to 
bearer, are always deemed good while they remain in circu- 
lation, notwithstanding they have been presented to the bank 
and paid by the bank.” That in case of notes payable to 
bearer only, it is impossible for any court to say to whom in 
particular the notes are originally payable, for no person in 
rerum natura is specified. He also said, the whole object of 
the bank would be defeated, if when notes are made payable 
to a fictitious payee or bearer, the holder could not entitle him- 
self to recover without showing an assignment or delivery 
from the fictitious person. Now if we apply this doctrine to 
the check in Mauran vs. Lamb, that as it was payable to a 


fiction or a mere ideal thing, s0 that in legal contemplation it 


does not admit of an assignment, even by delivery ; but that 
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bare possession, for the time being, vested the legal right in 
the bearer, as in the case cf bank notes, or other money, then 
the case of this check does not apply to the present. 

It is quite clear that the check did not admit of an indorse« 
ment by the payee, or of any ordinary assignment. The note 
under consideration did; being payable to Robinett. He 


‘was competent to assign it by indorsement or delivery, as 


was also any subsequent holder. And though bare posses- 
sion of it was prima facia evidence of ownership, it was no- 
thing more—and the proof has established the contrary. If 
it be admitted that any one in whom the legal title to a ne- 
gotiable or assignable security has vested, without any indi- 
vidual interest, may maintain a suit upon it in his own name ; 
it does not follow, that an agent or attorney, to whomthe pa- 
per has been delivered for a different purpose, has the same 
right. If by law, the agent is not, under the circumstances, 
entitled to sue in his own name, the consent merely, of the 
principal, cannot confer the privilege. Numerous authori- 
ties authorities cited by the plaintiff in error, show the true 
principle to be, that the existence of an ordinary agency, or 
such as arises from the relation of client and attorney at law, 


_ doés not authorise the attorney to sue in his own name; and 


that the bare consent of the principal appearing in evidence 
on the trial, does not remove the objection. 

In the case of Givin vs. Cantim,* an action of assumpsit 
was bronght on a receipt given by the defendant to Simmons, 
for a paper security for money to be collected by the defen+ 
dant. Simmons had given to the plaintiff a power of attor- 
ney, authorising him, for said Simmons, and in his name and 
to his use, toask, sue for and receive the money, &c. being a 
general letter of attorney, in the common form. ‘The court 
decided that the suit could not be sustained in the name of 
the attorney ; and stated as the objections, that he had no 
bona fide interest—was a mere attorney to collect the debt, 
and that there-was no express promise by the defendant to 
27 
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“ey , 

Bryant’ pay the money to him ; also, that the letter of attorney was 
Owen, Tevocable, and there was no implied assumpsit te the plaintiff. 
——————~__ In the case of Piggold vs. Thompson,* the defendant had 
, eaten agreed, in writing, to pay the rent of certain tolls which he 
had hired ““‘ to the treasurer of the commissioners.” The 
plaintiff was the treasurer at the date of the contract, and so 
continued during the pendency of the suit. The court held, 
that no action for the rent could be maintained in the name of 
the treasurer ; that the manifest intention of the agreement, 
was, that the defendant should pay to any person whom the 
commissioners should choose.to make their treasurer for the 

the time being, but by law a debt is not so assignable. 


of the principle, let us suppose that the attorney or treasurer 
had died pending the actions, what would have been the con 
sequence! Could their representatives have prosecuted the 
actions? Surely not—if they had no beneficial interest in 
the suits, and could have been removed by the principals at 
pleasure, as was obviously the case. Then apply the same 
test to the case under consideration, and the same objections 
arise. They are all attributable to the want of legal title to 
the demand in the plaintiff ; and to which I have alluded as 
an insuparable objection to the recovery. 

It is very clear that the same difficulty does not exist where 
actions are brought in the name of trustees duly appointed, 
or of indorsers of assignable securities ; because there the 
legal title is vested in the plaintiff, whether he have any indi- 
vidual interest or not. Such is not the case with a mere 

agent or attorney to whom the paper has been delivered for 
collection, without any actual assignment of the right. 

The bare possession of an assignable paper, with the con- 
> © sent of the owner to sue in the name of the agent, does not 
impair the rights of the principal ; he is still the legal holder, 
and no other can sue in his stead. 

The case was entirely different in McClausland vs, Drake, 
where there was an actual indorsement, vesting the legal 





In reference to these two latter cases, and as a further test 
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right in the assignee, and there was no other objection than = 
an alleged composition of felony, in which the indorser and @wen. 
indorsee had participated. 

The case of Gilmore vs. Pope, is strongly applicable to the .5 Mass. Rep. 
principle in question. There the defendant had subscribed 491. 
for shares in a turnpike, ‘and promised to pay the plaintiff as 
agent ofthe proprietors. It was held that the agent could 
maintain no action—that the suit must be by the proprietors 
in their corporate capacity ; that the consideration was be- 
tween them and the defendant alone. : 

The case of Thatcher vs. Winslow,” though not now pro- 5 Mason, 58. 
duced, is sufficiently recollected, to satisfy me that it sus- 
tains the principle contended for by the plaintiff in error, to 
the fullest extent ; perhaps goes farther than necessary for 
this case—that no person can sue even as indorser of a nego- 
tiable note, ‘unless he be the owner, or have some legal or 
equitable interest. ‘There perhaps, the expression in the in- 
dorsement, that it was for the benefit of the indorser, may 
have prevented the intended assignment of legal interest. 

The decision of the court, in the case of Johnson, use of 
Stone vs. English,° is strongly opposed to the principle which c] Stew. 169. 
would sustain this right of action. 

There are various other cases condemnatory of this right— 

(See Vischin vs. Yates'—Yates vs. Foot'—and Bainbridge vs. S — _ 
Downey.£) ‘6 Mass. Rep. 

If the rules of law, correctly expounded, will not reach the 258. 
justice of this particular ease, I can only regret it. Our 
province is to declare the law as we find it. -In its applica- 
tion to this case, we hold it to be—that a mere agency, such 
as is created by the relation of client and attorney, does not’ 
authorise the latter to sue in his own name alone, even ona ‘ 
note payable to a particular person or bearer, and that the 
consent of the principal, appearing in evidence, does not re- 
move the objection: also, that if the plaintiff’s right to sue 
in his own name could be sustained on the requisite authori- 
ty, still the defendant would be entitled to the benefit of any 
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-Cost legal defence; which would be available between the original 
Genette & Parties, whether it arose before or after the maturity of the 
Smith. note; that no intermediate holder, in whom the interest may 
have vested, being disclosed by the proceedings, the rights of 
none such can be recognised and protected ; therefore, we 

are unanimous in reversing the judgment. 





Josnua Cost vs. N. GENETTE & J. W, SMITH. 


Error from Shelby Circuit Court—Before the Hon. A. 
CRENSHAW. 


See eel 


An attorney, in whose hands a promissory note has been placed for col- 

_\ lection, cannot pay it off to the maker thereof, in discharge of his owg 
debt; and such payment, .if made, will not exonerate the maker, at 
the suit of the holder. 


- Assumpsit to recover the amount! ofa note of hand execu- 
__ ted by the defendants, It appeared that the note in question, 
was placed by the plaintiff in the hands of an attorney at law, 
for collection. who without the knowledge or consent of the 
plaintiff, paid over the sameto Genette, in satisfaction of his 
(the attorney’s) own debt. The court below gave judgment 
against the plaintiff, who assigned the same as error here. 


Moopy, for Plaintiff— 
Cited 3 Am, Dig. 47—5 Randolph, 6839—9 Johns. 263— 
6 Sergt. & Eoub. 459—11 Johns. 464—10 Johns. 220. 


SHORTRIDGE, contra. 
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By Mr. Justice THORNTON : | Cost | 
This was an action brought by the present plaintiff, against dina & 
the defendant, in debt, for the’ amount of a promissory note, Smith. 
which, according te an agreed state of facts, the plaintiff had 
confided to the hands of an attorney at law for collection, and 
which, by an agreement between the said attorney and the 
deferidant, had been surrendered to him in payment, and dis- 
sharge of the attorney’s own debt to the defendant. The 
case of Gullet and Lewis, decided by the court at a former 
term, is considered to embrace the principle which ought to 
govern this. 
The counsel for defendant in error, suggests as a circum- 
stance distinguishing the cases, the actual surrender and can- 
celment of the note in this case ; whereas, in that, the trans- 
fer of the note had not been actually made. I apprehend 
that the decision in Gullet and Lewis was not affected by the 
circumstance here adverted to. The principle declared by the 
court, was, that an attorney was the especial agent of his cli- 
ent, to receive the money, upon the note committed to him ; 
and that the act done by him was in violation of the authority 
granted ; and so not binding upon the principal. The doc- 
trine of this case has since been, upon several oocasions re- 
cognised by this court, and has regulated its course of deci- 
sion—as in Craig vs. Ely, and in Kirk vs. Glover & Gaines, 
atthe last term, The principle, settled in those cases, in it- 
self, is so far from being questionable, that it is in fact, one of 
the very maxims of the law; and:its symmetry would be 
marred, to say the least, by excepting the case of attorneys at 
law from its influence. Nor do I see that such subjection to a 
universal rule, can impair in the least, the fair fame of the 
profession. It is to be sure, no less true in this than in eve- 
ry other instance, that the existence of any law enforcing du- 
ty, implies at least, that such duty may be violated ;' yet it ne- 
ver should be held as a reflection upon virtue, that laws exist 
to punish vice. The true point of honor in every case, is to 
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ay perform duty—not to desire an exemption from the penalty 
Gabette’ g of its neglect. 

Smith. I will take occasion to remark, that although I consider 
the general doctrine of agency, so essential to the advanta- 
geous conduct of the commerce of the world, as applying to 
the relation of client and attorney, yet perhaps in no other 
case does the safety of the community require it less, than in 
this. It may be from that “esprit du corps,’ which, to some 
extent, actuates every individual of a class; but I have 
thought, that no caste in the community gave better proof of, 


trustworthiness, than the profession of the law. Their vai 


business is confidential, and at all times, much of the pro 
ty of the country is subject to their disposal. That such con 
fidence is rarely broken, speaks a higher eulogium upon the 
honesty of the profession, than any language I could use. 

It was put with much ingenuity by the counsel, that if the 
attorney could collect the money, and then pay off his debts 
with it, why not permit that to be done, which in its result, is 
just like it—that is, pay off his debt at once with the note, 
Now, though these cases are alike, yet “ nullum simile est 
idem.” 'The only reason why the first is allowed, is, that 
from a necessity, it canfiot be avoided, and so does not fur- 
nish any argument in favor of what, though no worse, may 
be avoided. It is a homely saying of our law, derived from 
the pastoral life of our ancestors, that money has no “ ear 
mark,” and for that reason cannot be followed through the 
pockets of men and identified, so as to be reclaimed : but if 
an agent were appointed to receive a bullock, and after its 
receipt, he were to pay it off to his own creditor, the principal 
could pursue it. This is a difference, not in principle, but 
the subject matter of the agency. 

Let the judgment be reversed, and rendered for the amount 
of the debt, and damages. 
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Asa WHITE vs. WILLIS MARTIN. 


Error from Greene Circuit Court—Before the Hon. A. 
CRENSHAW. 


Arecovery inone form of action, will bar a suit in another form brough; 
. on the same cause. 

Where A. brought trover against B. and in that action recovered the va- 
lue of a woman slave—held. that a subsequent action brought to reco- 


ver her issue, born pending the first action, and not included in it, 
would not lie. 


This action was trover for the recovery of two negroes. 
In the year 1824, Martin instituted an action of trover agaimist 
White, for the permanent conversion of sundry negro slaves. 
among whom was a negro woman slave named Charity. In 
that action Martin recovered a judgment against White, for 
the full value of the said slaves, which judgment was satisfied 
infull. While the said action was pending, the two negro 
saves, now the subject of the present suit, were born of the 
save Charity, and no recovery had onthem. In the court 
below, there was a judgment for the plaintiff, Martin. 

On the trial, the defendant, White, offered to prove, in mi- 
tigation of damages, that the slaves in contest, had been 
born’ in his possession, and raised by him. The court sus- 
tained an objection to this testimony, and the decision of the 
court being excepted to, was brought before this court for re-. 
vision. 


Stewart, for Plaintiff, 

Cited 6 Bacon, 678, 679—4 Bibb, 270—4 Com. Law. Rep. 
4994 Bacon, 7—2 Poth. Oblig. 18—Cro. Jus.73—2 Raym. * 
1216—1 Johns. 65. 
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OGE, and , 
contra.—4 Mass. 466—4 Pick. R.467. |, 
Ps Srewant, in reply. 
2 Stewart, 38,—1 Strange, 142,—1 Wilson, 23,-Cro. 
Eliz. 116. s ° i 
By Mr. Justice SaArronp. ’ 
The action was trover, by Martin against the plaintiff in’ 
error, in the Circuit Court of Greene county, for the conver 
sion of two negro children. . 
The suit was tried on an agreed case, as follows: 
‘1824, Martin brought trover against White for the perm 
nent conversion of several slaves, alleged to be the pro 
of Martin. Among them was a woman, Charity. In 1 
Martin ‘recovered the full value of the slaves sued for, and 


young negroes, the subject of this action were born. Thesé 
children not being included in that suit, no recovery was had 
for their value. A demand was made of all the slaves first 
sued for, including Charity, before the commencement of the 
former action. No other demand was made for these now. 
sued for. White took the negroes first sued for, wrongfully. 
If on these facts the Circuit Court should be of opinion the 
plaintiff was entitled to recover, it was agreed that there 
should bean inquiry of damages—otherwise, judgment for the. 
defendant. ; 

In 1832. the court gave judgment for the plaintiff, Martin. 
A writ of inquiry was executed, and the damages assessed at 
three hundred and forty-five dollars. On the inquest of da. 
mages, White offered to prove in mitigation, that these chil- 
dren had been born in his possession, and had been reared by 
him ; and also offered to prove, what would have bcen a rea- 
sonable epmpensation for nurturing and raising them, in mi- 
tigation of,damages: This evidence was rejected, and for this 

* White excepted. : 


































that judgment has been satisfied. Pending that suit, the > 
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fart 
It is assigned as cause of efror, ”* 
“+ » Ist. Thaton the agreed case, the judgment should have . 


been given for the defendant below. 
2d. That the evidence offered in mitigation of damages, 
showing the expense of nurturing and raising the negroes in 

















7 question, ought to have been admitted. 
, The case presents a question apparently new. In this 
_.. . & Precise form, it has not before occurred within the recollec- 
cift in ,tion of either member of the court. The learned counsel ad- 
onver 


mit, that their researches.have not discovered any direct ad- 
Hjadication on the point. The question must, therefore, de- 
(pend on principle, and its analgy to other cases.' From the 
mature of the subject, if the facts of the case furnish a ground 
@action, it might be well supposed similar suits would not 
lave been extremely rare“ Thata recovery in an action of 
trover, for the permanent conversion of chattels, operates as 
' &transfer, vesting the legal title in the defendant, is a princi- 
ple of law now well settled, and not recently contested. The 
doctrine is the same in relation to trespass, when the proper- 
ly is destroyed, or the owner deprivedof its value. In either 
tase, ‘“‘the damages recovered are the price of the chattel so 
transferred by application of law—* solutio pretii emptionis 


says, ‘“‘ the books either do not agree, or do not speak with = 
‘precision on the point. Whether the transfer takes place in 
tontemplation of law, upon the final judgment merely, or 
Whether the amount of the judgment must first be actually 
paid or recovered by execution,” he reviews various authori- 


ed at ; Om , 
da. ties, tending to different conclusions on the point. Among 
| others, ne refers to Drake vs. Mitchell,” where it was said by 
‘chil b3 East, § 
db Lord Ellenborouxh, ‘ that a judgment recovered in any form 
7 ofaction, was still but asecurity for the one general cause of ac- 
| rea- . ie se . . . s 
nos tion, until it was made productive, in satisfaction to the party ; 
4 ‘ ‘ 
: and until then, it would not operate to change any other col- 
r this 


lateral concurrent remedy, which the party might-have.”— 


28 








lx habiter.”’ Chancellor Kent* so treats the subject, and *2 Kent’sC. 
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Susi the chancellor considers the 1 more reasonable, if not ie 


ve. 
Martin. _ More authoritative conclusion on the question. 


*1Stewart. 
v4 Bibb, 270. 








As the judgment in question was satisfied, before the in- 
stitution of this suit, the principle alluded to, is no further 
material to this case, than it can influence the question.as 
to the point of time to which the change of title relates— 
whether to the conversion, the judgment, or the satisfaction, 
Admitting the latter to be necessary to the consummation of 


the transfer, it does not follow that the relation is not to the, 


former. That such should be the ‘relation, appears a neces 


sary consequence of the principle—that the plaintiff seeks re 
dress alone, for the damages arising from the conversion=" 
and that the death or the destruction of the article by any 


casualty afterwards, 1s the loss of the defendant. Having 
done the act, which the plaintiff may treat as a purchase, if 
he choose to elect that remedy, the defendant must abide the 
consequences of the purchase, if the remedy be prosecuted 
withsucces. Even inthe action of detinue, as the plaintiff is é 
titled to recover the alternate value of the property, if the spe 


‘cific article cannot be obtained, the plaintiff, in the event of the 


death or destrnction of the property, pending thé suit, may 
still recover the value. It wasso held by this court, in White 
vs. Ross,* and by the Supreme Court of Kentucky, in Carrie 
vs. Early.” In the latter case, Chief Justice Boyle observes, 
‘“‘ were the recovery of the specific thing the absolute and sole 
object of the action of detinue, the destruction or annihila- 
tion of the thing would necessarily defeat the action ; but as 
the object of the action is to recover the thing only on condi 
tion that it can be had, and if not, then its alternate value, it 
results that the action cannot be defeated by the destruction 
of the thing, unless it were under circumstances that would 
excuse the defendant from being responsible for its value.” 

I consider the principle too well established to require any 
reference to authorities, that in trover, the plaintiff has a right 
to recover the value of the property converted, and interest 
on the amount from the time of conversion, to the date of the 
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judgment, as the legal measure of damages. [fthere bea White 
few cases to the contrary, as in Mercer vs. Jones," we cannot Martin. 
regard such as sound authority. But I am not prepared to «3 Camp. 447 


‘say that this measure isthe highest limit that the plaintiff can 
legally claim, under peculiar circumstances, and where the 
justice of the case actually requires more. 

One authority has been cited for increasing the measure, 
where it appeared clearly inadequate to the plaintiff’s loss, 


andthe defendant’s gain. In Greening vs. Wilkinson,» the »115 
action was trover, for East India Company’s warrants for L- R- 
 gotton. It appeared in evidence, that the cotton was worth 


ssix pence per pound, at the time of the refusal to deliver it up, 
but at the time of trial was worth ten pence half penny.— 
Abbott, Chief Justice, ruled, that the amount of damages was 
for the consideration of the jury: that they might give the 
yalue at the time of the conversion, or at any subsequent 
time, in their discretion ; because the plaintiff might have 
had a good opportunity of selling the goods if they had not 
heen detained. To the idea that the plaintiff might have 
purchased other cotton at the low price at the time this was 
detained, the court replied, that by the detention the plaintiff 
may have been deprived of the means of purchasing. The 
principle to be extracted from this decision, I take to be, 
that though the plaintiff may legally recover the value of the 
article when converted, with interest thereon ; yet it is with- 
inthe province of the jury to allow him thé subsequent en- 
hanced value, without interest, if in their discretion, justice 
requires it. But as contended in argument, let this principle 
be settled either way—that the value of the property at the 
time of conversion, or at the time of the trial, was the true 
measure of damages. It is not decisive of the question, whe- 
ther these slave children, born pending the suit for their mo- 
ther, can furnish a legitimate ground for this subsequent ac- 
tion. If the plaintiff below was entitled to recover dama- 
ges only for the injury of which the article was susceptible 
when converted ; or if he was entitled to recover, also for the 


, 
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White Shee sendilty the action, and failed to do so, the right must 
Martin. ‘Dave terminated with the former suit. For the same act of 
trespass, or conversion, but one satisfaction can be had. Ip 
= Hill ys. Long,* before the court of appeals in Virginia, the 
plaintiff had prosecuted an action of trover for a horse, and 
and failed to recover : he then brought trespass for the forci- 
ble taking the horse from his possession, not being his property, 
and stopping his waggon and team, the residue of the horses 
being his property. The court held, that the‘action of trover 
was a legal bar to the subsequent action of trespass ; that 
by bringing trover, the plaintiff had waived the trespass.. The 
court remarked, that “a party is not precluded from bring: 
ing trover or detinue, because the taking was violent. He 
may waive the trespass, and admit, as these actions do, that 
the property came lawfully into the possession of the de 
fendant ; and this the defendant cannot deny or traverse, # 
as to defeat the action, by showing that he took tortious pos 
session.” They determined that it was all but one act, com 
sequently but one cause of action ; and that the plaintiff had 
his election to sue for.the whole in trespass, or sue in trover 

or detinue, but could not carve two suits out of it. C 

The principles of that decision go to deny the right of a 
second action for the same conversion, or for the same wrong, 
whether tortious or otherwise ; also, to Show, that the ¢ort.in 
trover or detinue, is always waived. All the arguments used 
in this case, founded on the supposed tort, must be consider 
ed inapplicable, and even if not, the former suit and judg- 
ment would preclude further inquiry into it. 

It is contended, that justice will not permit White te retain 
the children under his judicial title to the mother, because he 
has paid damages only for her ; and that these furnish a sub- 
sequent cause of action. We would incline to admit, that 
the plaintiff might, at any time before the former trial, unless 

barred by the statute, have dismissed that suit, and renewed 
his action, including the children. Whether in that event,a 
demand of the children also would have been necessary, is not 
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a question in this view of the case. But we think, after hav- White 


ing the benefit of a judgment, and satisfaction in that action, yfartin. 


he has, in legal contemplation, full redress for all the .conse- 
quences of the original injury. He is presumed to have re- 
covered the full value of the slaves, converted at the time of 
the taking, with interest thereon ;, that this is as much as he 
eould have sold them for ; and he has elected to convert the 
taking into a purchase by the defendant. The services of 
the mother of these children, pending thesuit may have been 
of more -value than the issue. Suppose one of the subjects 


of the former suit to have been an able or skilful man, the 
value of his services. might well have been four fold the nett 
* value of these children ; yet, in either of these cases, the va- 


lue of thé’property at the time of the conversion, with inter- 
est, or at most, the enhanced value at a subsequent period, is 
all that the law deems necessary to adequate redress. All 
the qualities of the article converted, are proper for the con- 
sideration of the jury, in determining their yalue ; and doubt- 
less, a jury would place a higher value on a female slave pro- 
mising issue, than on one of a contrary description ; if she 
has proved the issue, between the conversion and the trial, | 
she has furnished the best evidence of that quality. These 
circumstances, it is believed, are entitled to their influence 
with the jury ; and while increasing the damages on account 
of the developement of the prolific nature of the female, they 
would of course consider the expense of nurturing and rais- 


’ ing the offspring. In this way, we believe, ample justice can 


be done without infringing any rule of law. We think that 
the Circuit Court erred, as supposed in the first assignment 
of error. 

The disposition of the first point, supercedes the necessity 
of any inquiry into the second. 
Let the judgment be reversed. 
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HaTTER’s Ex’ors. vs. LEw1s W. GREENLEE. 


Error from Greene Circuit Court—Before the Hon. 
‘A. CrEnsHaw.” 


motte : 
* " 


2 
—_ > 
4. . i; < Y =a 


. 


: 


Where A. being arrested under legal procéss,* on a charge of felony, and 
to procure his discharge, executes a deed to. Bs; and the arrest is bag 
evidently feigned and malicious, such deed cannot, be avoided on the” 
ground of duress of i imprisonment. an nh 

Every illegal restraint of a man’s liberty, i is duress of imprisonment—and 
where the warrant is regular atid legal, if it appears that the arrest um 
der it, has been procured on a false charge, without probable cause, and 
as a pretext t cover an’ Hogi design, it will be duress of impitey 
ment. pass =. 

If a man be confined on a well founded charge, mal-treatment while poy 
der arrest, will be considered duress of i imprisonment, so far as toi ie 
validate any act produced by it. 


ae 


> 
This was an action of trover, for the conversion of .a slave’ 
brought against the testator of the plaintiff s in error: Greeist 
lee claimed a recovery inthis case, on the ground; that being’ 
under duress of imprisonment, threats, menaces, perturba- 
tion of mind, and false accusations, he had been induced to 
execute to Hatter, a bill of sale for a certain negro boy, Dan- 
iel—to recover whom this action was commenced. Also, 
that the same had been made as a composition of felony. 
The facts, as they appear from the record, show, that 
Greenlee liad been arrested in the state of Mississippi, on the 
charge of having stolen or concealed a negro slave, the pro- 
_ perty of Hatter ; that when brought before the justice of the 
peace, who had issued'the warrant, a compromise took place 
between Hatter and Greenlee ; the condition of which was, 
that Greenlee, in consideration of his discharge, should exe- 
sute a bill of sale to Hatter, of the slave Danie!, and give his 
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_ note for five hundred dollars. Hatter.was to dismiss a suit Hatter’s exrs 
for damages, then pending against Greenlee, and pay cer- G,ourioe. 


taincosts. Pursuant, to this agréement, the slave was deli- 
vered. 

There was some. evidenee introduced, for the purpose of 
showing that Hatter had probable cause for arresting Green- 
lee ; and in support, of the:defence, that the imprisonment 
was lawful. hi, ‘ 
' The’ court chargéd the jury, that ifthe plaintiff, Greenlee, 
was under duress of.imprisonment at the time the bill of sale 
for the said-slave .was,executed, taken in ‘connection with 
the threats and disturbance of mind under which he labor- 


»ed—from this they might infer, that the bill of sale, and the 


delivery of the negro, were not his free and voluntary act ; 
and if so, the contract was void, and the plaintiff was enti- 
tled to recover, although the imprisonment méy have been 
under a lawful warrant. Also, that if the offence was under 
felony, the parties might compromise ; but that this principle 
had no beasing on the case before them. Under this charge, 
the jury rendered a verdict for the plaintiff, and exceptions 
having been taken-to the upinions of the court, as expressed 
inthe charge, the same was now assigned as error. 


Erwin, for Plaintiff. 
1 Bl. Com. 137—6 Mass. Rep. 506—Chitty on Contracts, 
192, 193. ) 


Srewakt, contra. 

2 Bacon, 402—Chitiy on Con. 53—6 Mass. R. 506—Pow- 
ell on Con. 9, 31—13 Mass. R. 371—16 Ves. 159—2 Stark- 
Ev. 505, 210—2 Strange, 915—Comyn Con. 315,334, 346-- 
2 Stark. Ev. 481, 483—11 Mass. R. 879. 


By Mr. Chief Justice Lirscome : 
This was an action of trover, to recover the value of a ne- 
gro slave. The plaintiff, Greenlee, had conveyed the slave 
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or: exts to Hatter, by” his deed, and at the same time had delivered 


“Grocale. 


him. It appears from the bill of exceptions, that Greenlee 
~~  Clainfed a right of reeovery in this action, on the ground of 
duress of imprisonngent, threats and menaces, perturbation 


of mind, and false accusation of felony ; and also, that the - 


bill of sale was given on the composition of felony when he 
executed the same to Hatter. ‘Thetestimdny seems to have 
been taken by depositions, and eopiés have been appended 


to, and made a part ofthe bilkof xceptions. The defendant 


contended, that the imprisonmierit was. Jawful, being under a 
warrant from a justieé of the peace. Op this, the cout 
charged the jury, that if the plaintiff, Greenlee, was undet 


duress of imprisonment at the time the bill of sale for said ne 







gTo was execu en in Connection with’thé threats and” 
and ‘might d under which he labored, from this, 
they might bill of sale; and the delivery of the 


negro, was idbihie free and voluntary act of Greenlee ; and 
if so, the contract was void, and the plaintiff would be enti; 
tled to recover, though the imprisonment may have bees wall 
der a lawful warrant. 

This charge of the court is assigned for error. 

For the purpose of testing the correctness of the charge 
objected to, it will be necessary to refer to the circumstances” 
under which the bill of sale was executed, as they appear 
from the evidence appended to the bill of exceptions. It ap. 


. pears that Greenlee was arrested in the county of Monroé, 


in the state of Mississippi, on a warrant charging him 
with stedling or concealing a negro boy named Alexna- 


‘der, the property of Hatter, and that he was taken before’ 
‘one Bartlett Sims, a justice of the peace ; that on the return ' 


of the warrant, a compromise took place between Hatter and 
Greenlee, by which the latter agreed to give the former the 
negro boy Daniel, (the sanie on whose account this action was 


3 brought,) and his note of hand for five hundred dollars ; that 





the boy, and. sent for and delivered him up to Hatter. 


Greenlee accordingly executed the: bill of sale to Hatter for 
There 
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* 


is nothing in the testimony, from which the inference could Hatter’sex’m 
ee vs. 
be drawn, that the arrest was malicious, or that it was made Greenies: 


a pretext only to cover the duress’of imprisonment. 


In Bacon* the doctrine is laid down, that where a person »2Bacon,402. 


is illegally restrained of his liberty, by being confined in i r 


common jail, or elsewhere, and during such restraint, enters 
into a bond or other security to the person who causes the re- 
straint, that he may avoid the same, for duress of imprison- 
ment. Butif aman be imprisoned,by order of law, the 
plaintiff may take a feoffment of him, or a bond for his satis- 
faction, and the deliverance of the defendant, notwithstand- 
ing the imprisonment ; for this is not by duress of imprison- 
) ment, because he was in prison by course of law ; for it is not 
accounted in law, duress of imprisonment ;: but where either 
the imprisonment or the duress that is offered. in person, or 
at large, is tortious, and unlawful—for.ezecutio guris non ha- 
bet injuriam. The doctrine here laid down, as I understand 
it, is this, that every restraint of a man’s liberty, without war- 
rant of law, is a duress of imprisonment ; and further, that 
' when there isa legal and regular warrant, that if on going 
behind such warrant, it should be found to be bottomed ona 
false charge, without probable cause, and only used as a feint 
or pretext to cover an illegal design, it will be considered in 
jaw as a duress of imprisonment ; and further, that when the 
charge is well founded, if the prisoner is mal-treated, whilst 
so confined, that it would make his confinement duress of.im- 
prisonment, so far as to invalidate any act of his produced 
by such mal-treatment. The cases referred to by the coun- 
sel for the defendant, do not support a different doctrine from 
that laid down in Bacon, but as far as they go, illustrate the 
same principles. That of Watiins vs. Baird,” was one of ar- 
rest on a false and feigned pretext, merely to get the defen- 
dant in his possession, to extort from him a release ; and 
these facts were specially pleaded to destroy thebar set up by 


the release. Judge Parsons bases his opinion on the text we 
29 


>6 Mass. 


Duress, 


506. 
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6 vol. 156. 
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_ Hhuei’sex'rs have cited frém Bacon, and held the release void, as extorted 


by duress of imprisonment, because the arrest was founded 
on false and feigned pretences.. The case in Vesey’s Chan- 
céry Reports,* was a proceeding in chancery, by the heir at 
law, to set aside a deed of settlement, made by a wife on her 
husband, when abroad with him in Flanders. ‘The deed of 
settlement was procured under cireumstances of great cruel- 
ty, long protracted on her, and persisted in Ly her husband, 
avowedly for the purpose of extorting from her a deed of set- 
tlement. ‘These circumstances, thongh not amounting to du- 
ress of imprisonment, were sufficient, in thé opinion of the 
chancellor, Lord Eldon, to set aside the deed. It was ad- 
mitted, that it would have been difficult, if not impossible, te 
have avoided tlhe deed of settlement, at Jaw ; but Lord Eldon 
said, that although a court of law wou!d have to try the va- 
lidity of the deed, yet, that on'the.trial of the issue, the atten- 
tion of the jury would not bé confined to the mere circum- 
stance of executing the deed; bt should -be called to the 
question, whether the mind was not so subdued, that though 
the execution was the free act of the person, it was an ‘act 
speaking the mind not of that person; but of another. 

To apply the principles we have been discussing, to the 
¢ase before us—if the Judge only intended to charge, asa 
general rule of law, that there might be a duress of imprison- 
ment, although the warrant issued by the justice of the peace 
was a legal one, and such is its fair construction, there is cer- 
tainly no error in his charge, as we have shown. But when 
his charge is applied to the facts, as they appeared before 
him, it seems to me that it was calculated to mislead the jury 
into the opinion, that a party might avoid his deed, on the 
mere ground of its having been executed whilst under arrest. 
Now, whether the charge, contained in the warrant of arrest, 
was founded in truth or probable cause, was an inquiry, to 
which the jury should have had their attention directed by the 
¢ouit, under proper instructions for their government. Whe- 
ther it was founded in truth or ‘not, was wholly for the jury to 
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decide. Whether supported by a probable cause, was a Hatter’s oxm 
mixed question, of law and fact. The Judge should have psn 
charged the jury, what facts or circumstances would amount —s 
toa probable cause ; and the jury should have decided on the 
existence of those facts. ‘The charge was too broad, in leay- 
ing the jury without instructions, to decide whether there had 
been a duress of imprisonment. 

There is another objection to the charge. It connects 
threats and perturbation of mind, with the duress of impri- 
sonment, as make weights; und it is as objectionable, as 
making a great many suspicions, .equal in weight to a direct 
and positive charge. Now, if the duress of imprisonment j 
was made out in evidence, it was sufficient of itself, without . 
jnvoking the aid of threats, or perturbation of mind ; if it was 
not made out, it should not have been associated with them. 

If there had been such threats used as would amount to duress 

per minas, that would have been a sufficient and distinct ground 

for avoiding the deed. Lord Coke* has given us the four dis- 02 Coke's Ins. 
tinet grounds on which a man may avoid his own aet for du- 42: 

ress per minds. 

First—For fear of the loss’of life. 

Second—Of the loss of member. 

Third—Of mayhem. 

Fourth—Of imprisonment. 

I have never seen a case, where a man was permitted at 
law, to avoid his own deed, by setting up a perturbation of 
his mind, even if it had amounted to a prostration of its fa- 
culties. Where one has, with an evil design, seduced ano- 
ther into intoxication, witha view to procure his deed whilst 
in that state, it has in some instances been held (which is 
now the prevailing doctrine on the subject) that it was com- 
petent for the person so practiced on, to avoid his own act. 

This doctrftie, howover, has been received with extreme cau- 
tion, and not without being often controverted ; and it is al- 
lowed, not so much on the ground of the temporary mental 
alienation, as on the fraud of the party who has resorted to 
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Hatter’s exrs this device to circumvent and obtain such an undue advan- 


vs. 
Greenlee. 





tage. When thie case in 16 Vesey, cited above, is fully con. 
sidered, it gives no sanction to this doctrine. It will be re. 
collected that, in that case, the bill was filed by the heir at 
law, to set aside, not an act of his own, but of the person to 
whom he suceeeded as heir at law, who was a married wo- 
man at the time she had executed the deed. This he might 
have done, even if it had beena case, where she herself would 
not have been permitted to avoid the act. Ifshe had beena 
lunatic or non compos, she herself could not have set it up in 
avoidance of her deed, but her heir would not have been un- 
der the same restraint, and after her death, he might have 
set it aside on that ground. That too, was a case of a settle- 
ment, made by a married woman in favor of her husband. 
Such settlements have always been looked on by the court of 
ehancery with a great deal of suspicion, on account of the un- 
due influence the husband may at all times exert over her, to 
sustain such settlements ; therefore, it sheuld always appear 
clearly and manifestly, to be the free and Voluntary act ef the 
wife. : 

We are of the opinion that the judgment must be reversed, 
and the cause remanded. 
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point the case comes up for revision here. 
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ADMINISTRATORS OF JOHN May vs. Repecca May. 
Error from Greene County Court. 


—— 


If in the trial ofa cause, a power of attorney comes in question, proof of 
its contents, or of the name of the attorney in fact, mentioned therein, 
is not admissible as testimony. The power of attorney must be pro- 
duced, or its absence accounted for in the usual mode in which the 
contents of written papers are admitted to be proved. 


On the final settlement of the estate of John May, deceas- 
ed, in the Orphans’ Ceurt of Greene county, Rebecca May, 
the defendant in error, had become entitled under an. or- 
der of distribution, to a certain sum of money, as her distri- 
butive share of said estate. At her instance a scire facias is- 
sued against the administrators, calling upon them to show 
cause why she should not have execution for the same. ‘The 
defendants, in the court below, showed for cause, that the 
plaintiff below had been paid in full of her demand, by the 
transfer of a certain claim which they held against one Ash- 
ley in South-Carolina, where Rebecca May resided ; and 


that a full and entire control over said claim had been given 


under power of attorney duly executed, to her. The plaintiff 
below then introduced a witness, to prove that the power of 
attorney above mentioned, had not been made to herself, but 
toone Stark, and generally, its purport. On the defendant’s 
objecting to this testimony, as not being the best the nature 
of the case admitted of, the court rejected evidence of its con- 
tents, but admitted proof of the name of the attorney in fact, 
towhom the same had been executed. 'To this determina- 
tion of the court, the defendant below excepted, and on this 











230 CASES DETERMINED IN THE 


Adm'rs. May ERwin, for Plaintiff. 


at Srewart, contra —1 Phil. Ev. 180, 181—1 Stark. Evid. 
371. 


: By Mr. Justice SArro.p. 

me On the scttlement of the estate of John -May, deceased, in 
the Orphans’ Court of Greene county, it was ordered that an 
ascertained sum of money should be paid by the administra- 
tors to Rebecca May, as the full amount of her distributive 
share of said estate. At a subsequent.term of the said court, 
it was also ordered, that a scire facias issue, at the instance 
of the said distributee, against the administrators, to show 
cause why she should not have execution against them for 
said share, which issued accordingly. Issue having been ta 
kenon a plea of payment and satisfaction, exceptions were 
taken tothe opinion of the court on a question of evidence, 
which is the only point material to this decision. ‘The point 
may be briefly stated thus—the administrators had made 
proofs, tending to show that the distributive share claimed by 
the scire facias had been paid ; that the payment had beea 
effected in part, under a power ofattorney forwarded to South 
Carolina, where Rebecca May resided—the evidence con- 
taining expressions implying that the power was to herself. 
“This proof consisted of facts embraced in an affidavit, offer- 
ed by one of the administrators, on a motion for a continu 
ance. To avoid delay, the plaintiff below agreed to admit, 
that the absent witnesses would swear to the facts of the afli- 

- davit, and proceeded to trial as though they had done so ; but 
there was no consent on the part of the administrators to 
waive any objection on their part. The plaintiff below of 
fered to prove by a witness present, that the power of attor- 
ney referred to in the evidence against her, was not made to 
herself, as supposed, but to one Theodore Starke—the ob- 
ject being to rebut the presumption of payment having bee» 

seeeived under it. This-evidence having been objected tg by 
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the administrators, was admitted by the court. In adneitting Adm’rs. May 
which, it is contended, the court erred—there being no foun- Shae. 





dation laid for the introduction of secondary evidence. 

» The rules are too well established to admit of contest, that 
the best evidence must be given which the nature of the case 
admits of, and which isin the power of the party to procure; 
and that parol evidence is of inferior grade to deeds and 
other instruments in writing. The principle is equally es- 
tablished, that if the instrument be in the hands of the ad- 
verse party, he must have notice to produce it, as a necessary 
foundation to secondary evidence of its contents. If it be in 
the hands of an indifferent person within the jurisdiction of 
the court, he can be required by snbpana duces tecum, to pro- 
duce it; if without the jurisdiction, it is presumed to be with- 
in the power of the party to procure it; or if not the original, , 
a proved copy, by means of depositions or otherwise—and 
whether or not, the party wishing the benefit of it, must show 
that he has used reasonable exertions to obtain the highest 


evidence." ‘This evidence was intended to prove part of the ay stark. 354 
contents of a written instrument—even a deed. It was not 

brought within any of the exceptions to the general rule, de- 

nying the competency of parol evidence for this purpose ; 

and we are of opinion, the court erred in admitting it—for 

which the judgment must be reversed, and the cause re- 

manded. 
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Pierce & BALDWIN rs. Pass & Co. 


| Error from Tuscaloosa Circuit Court—Before the Hon. A. 
- CRENSHAW. 


Fe 


. The joint effects of a copartnership concern cannot be appropriated by 
one copartner, to the payment of his individual debt, without the im- 
plied or express assent of the other copartners; and an account raised 

* by one copartner, without the knowledge or consent of the others, can 
not be set off arainst a debt due the firm. 
The onus probandi of such assent, lies on the creditor of the individual 
partner. 
The individual debts of a copartner are not recoverable out of the pro- 
perty of the concern. 


This was an action.of assumpsit, to recover the amount of 
an account against Pass & Co. for goods sold and delivered’ 
The defendants relied on a set off, and proved, that by an 
agreement between themselves and Pierce, one of the partners 
of the firm of Pierce & Baldwin, the goods now the subject of 
the present suit, were to be taken in payment for the board 
of Pierce. An account, comprising this board, money lent, 
drink, segars, &c. was now insisted on, in off set to the reco 
very of the plaintiffs ; but no knowlege of Baldwin, or his 
consent to this agreement, was proved. The plaintiffs offer- 
edto prove that the firm of Pierce & Baldwin was insolvent; 

; that an assignment of their effects had been made ; and that 
Pierce had absconded. The court would not suffer this tes 
timony to go to the jury. The plaintiffs then requested the 
court to charge the jury, that the account of Pass & Co. not _ 
being within the scope of copartnership transactions, the 
agreement of Pierce to pay the same in goods, was not bind 
ing on the firm. The court refused to give this charge. —_ 
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It was further in evidence, that the account against Pierce, PiarenkDal 


proposed to be set off by the defendants, was, on the. books, = 

of Pass & Co. charged to Pierce alone. Under this evi- Pas & Co- 
dence, the jury rendered a verdict for the defendants ;- and 

exceptions having been taken to the rejection of the testimo- 

ny by the court, and the refusalto charge the jury as requited, 

the same were now here assigned for error. 


STEWART, for Plaintiff— 
Gow on Part. 55, 73, 71, 317, 318—1 Stewart, 5262 
Stewart, 378. 


PECK, contra. * 


1 Espinasse’s N. P. Rep. 406—1 Dessaus. 537—Gow on 
Part. 68.. 


By Mr. Justice THORNTON : 

This was an action of assumpsit, brought by the plaintiffs, 
as merchants and partners, to recover of the defendants the 
amount of an account for goods, wares and merchandize sold 
and delivered tothe defendants. The defendants pleaded non- 
assumpsit, payment, and set off. A bill of exceptions was 
signed during the progress of the cause, which contains the 
matters here assigned as error. It appears, that under the 
plea of set off, the defendants introduced an.account raised 
with them as tavern keepers, by the plaintiff, Pierce, for meat 
and drink consumed by itn ; proving by a witness who was 
their bar keeeper, that it wag agreed between the said Pierce 
and the defendants, that the account so raised, was to be li- 


| quidated by goods fr om the store of the plaintiffs. * Another 


Witness proved that the said Pierce, anterior to the raising of 


_ ‘the ‘account so-set up,-bad incurred one for board with him, 


and that.in the séttlement which he had with said Pierce, the . 
Witness’ account in the plaintiffs’ store was discharged by 


Said account for board,. without any objection mad@ to this 
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h. Piedad aoe of its settlement, by the copartner Baldwin, as far as 


Witness knew. The business of the trade was personally at- 


, (us & Co. tended 'to by both of the plaintiffs. In reference to this testi- 


moniy, the plaintiffs moved the court to charge the jury, ‘that 
the account for board, &c. not being within the scope of part- 
nership transactions, the agreement of Pierce to pay it in 
goods, was not binding on the firm of Pierce & Baldwin”— ' 
to give which, the court refused ; but charged, ‘‘ that under 
the evidence, the whole account of the defendants so far as 
provéd, was'a good set off against the plaintiffs’ demand.” 

I thifik the court was correct in refusing to give the charge 
as Fequired by the plaintiffs’ counsel, but that there was error 
in the charge which was given in its stead.’ 

In regard to the charge sought, I understand it to contain, 
this proposition, that an account for matters purely individu~ 
al against one member of a firm, cannot by an agreement” 
with that thember, be madeacharge upon the firm. Nowit 
doeg,riot follow as a necessary consequence, admitting the in 
dividual nature of an account, that the agreement to pay it im 
the goods of the firm, would not be binding upon the partner- 
ship. If such:an agreement were unauthorised, then I ad- 
mit that such would be the case. But however foreign to the 
concerns of the partnership, the subject of this account may 
be, if the defendants could establish that by the consent of, 
Baldwin, it wageither. agreed to be.paid by Pierce, out of the” 
effects of the firm, of thiit the ggods in the account sued upon, | 
were delivered by his assqnt Wither, press; or. implied; invite 
tue of the agreement testified to by, the” Withess, in either 
event, the set off would bé admissible. TI camiiot -perceivé, 
to be sure, any suflicierit motive to induce Bafdwin to assentt; 
‘to, or to authorise an agreement by, his,copartnef, So us'to bind, * 

the firm, touching the most formidab partionot this ‘accotint, 
at least ; it being for drinks of liquor ut,the tavern: fer how- : 
ever a small allowance in that{particular might be deemed 
reasonaBile, the disproportion in this account,‘of: the drink te 
the meat, was as inordinaté as that of the’sack, in the bill of 
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fare of Fallstaff, to the items ofbread. Yet it may have been Pierce&Bald 
so assented to, as to be binding on the firm, hotwithstanding eng 
its character. Allthe authorities concur in the position, that Pass & Co. 
the individual debts of a partner may be chargeable upon the ' 
firm, by the contract of one member, if the other partners as- 
sent tosuchacharge. But in the particular of the onus pro- 
bandi of this assent, there is a difference between the deci- 
sions of the English courts, and of ourown. ‘There, the pre- 
sumption is against the partnership, and the firm shall be 
bound by the appropriation of the joint effects, to the pay- 
ment of an individual debt by one of the parties, unless they 
can establish a fraudulent collusion between such partner and 
his individual creditor ; or at least a want of authority, either 
express or implied in the debtor partner,-so to act. Here, 
we presume in favor of the firm, and to sustain such a trans- 
action, devolve upon the individual creditor who has thus re- 
ceived satisfaction out of the firm effects, or contracted for 
the firm effects on a consideration wholly private and uncon- 
nected with the partnership, “the proof of the assent of the 
other members composing it. For the English rule upon 
this point, I referto Chitty on Bills, 43, 44—8 East, 212— 
2 Camp. 562. For the different rule, as heretofore adopted 
by this court, I refer to 2 Caines, 246, &c.—2 Johns. 300— 
4 Johns. 261—16 Johns. 34—See the case of Roléton v. Clik, *! 5*™- 
et al.* and the authorities there cited. 
With this understanding of the law, I think the court did 
not err in refusing the charge as asked bythe plaintiffs coun- 
sel. 
The next error assigned, is, the instruction given as above 
stated—‘‘ that under the evidence, the whole account of the 
» defendants, so far as proved, was a good set off against the 
plaintiffs’ demand.” I do not distinctly perceive, upon what 
principle of law, or upon what view of the case, this instruc- 
tion was given. If it were intended to declare, that the ac- 
Kk eount set up, though it were believed by the jury to be an in- 
fof | dividual debt, due from Pierce; for which the firm was not 
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“‘PibteedeBild redponsible; yet it told be @ good set off, so far as proved, ' 


»in'this action brought by the firm ; it seems to me that it can 


SPam & Co. not be ‘sustained: and my'reason for thinking so, is fully 


“illustrated by the verdict and judgment in this ease ; by 
which, if it be the ‘sale debt of Pierée, it has been unjustly 
paid off, at least to the extent of Baldwin's interest in the ac- 
count sued for by him. ‘It'is in‘effect, allowing an individual 
debt of a parther, to be paid out of the property of the firm; 
dnd ought no more to be allowed, by the process of set off, 
than ifthe defendants in this'case ‘had brought suit on thie 
‘account of Pierce, admitting it to be purely his own, against 
‘the firm of Pierce & Baldwin, which it must be admitted by 
all, could not be sustained. So if it were intended by tlie 
charge to declare that 'this account was so palpably within 
the scope of the partnership business, as that without further 
-proof, except of the items, it constituted a claim upon the 
firm, I think it equally erroneous. If the view taken, was, 
thatthe account being raised under the agreement, &c. bs 
stated by the witness, to be paid for in goods from the store of 
the plaintiffs ; the charge was erroneous, because it assumed 
facts, which the jury alone were competent to determine, 
"Phe charge should have been, that if the jury believed from 
all the evidence in the case, that Baldwin either by impliea- 
tion, or expressly agreed to, or authorised the appropriation 
of the firm effects to the satisfaction of the tavern account of 
Pierce, that then the set off was good against the plaintiff. 
This view of the law of the case, which will regulate any fu- 
ture trial of it, supersedes, as I apprehend, the necessity of 
adverting to the other assignment of error, questioning the 
propriety of the’ rejection of the proof offered by the plaintiff 
ofthe insolvency of the firm, and the transfer of its effects. 
The doctrine that the firm property must be first applied to 
the satisfaction of the firm debts, with a view to which, I 
suppose the testimony was offered, can have no application. 
If the-account set up by the defendants was, when it was 
ereated, and' before any assignment of the firm effeets, a good 
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oved, ' | * set off against the firm, its insolvency, and the transfer of the Pierce& Bald 
t can account sued on, could not defeat it ; and if it ‘Was not a good P< 

fully set off against the account of the firm, iteould not under any Pass & Co. 
§ circumstances be used as such. » If the account, attempted 

justly here to be set off was sued against Pierce individually, and 

e ac- upon judgment against him, execution-were levied upon the 

dual preperty of the firm, then in accordance with the principle 

irm; above stated, the assignee might well interfere on behalf of 

t off, the creditors of the firm, 

1 the The judgment is reversed,-and the cause remanded. ; 
ainst : 


Mr. Justice SAFFOLD dissented. 
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fects an insurance on the ¢ 
in a schedule> of destroyed arti as a the'goods of B. and re- 
ceives the whole amount of twhurance vuvAfterwards, A. gives to B.a 
written anemorandum, stagiug-t a4) 
portion of insurance when ascer he 
. That A. could not show by patel testiz oa ‘that he intended by the 
memorandum, amere intention’ ya coant, eut of what might remaia 
after his own loss had been Stitishied:, Ts 

2. That A. could not retain the;who ‘aiydunt s go received on the inse 
rance, by alleging, that the destruction, 98, his ‘own goods was equal t 
the sum so received ; but that B. cou! reedyer on his loss in proper 
tion as the value of the policy was to thie, whole Toss. 

3. That it was not necessary to the recovery of B.that heshould have in 
structed A. to insure his goods, when deposited, or before their destrue- 
tion. 

4. That one having the possession of the goods of another, may. insure 
for the benefit of the latter, without authority in. the first instance ; and 
that the cestui que trust, may adopt the policy. 


_ 


This action was commenced by Thouron & Co. in the 
court below, to recover the value of a box of laces, which had 
been deposited with Durand for sale. Durand had effected 
an insurance of the goods in his store, and the same had been 
destroyed by fire. 

Onthe trial of this cause, the plaintiff below read a paper 
in support of his action, whieh was in the following words: 

“* Mobile, 11th February, 1829. 


« | will account to Messrs. N. Thouron & Co. or to any 
agent they may appoint, for the sum that may be coming to _ 
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tage 


wach 
them, (their proportion of insuranée-ép.a box of laces, burnt 


in my store on the morning of 218t/ @ctober, 1827) when the Thouron &Co. 


amount ¢oming to each loser will have'been ascertained. 
“ M. DURAND.” 

It was proved that a box of laces, the property of the plain- 
tiffs below, had been intrust 6? wand for ‘sale, and that 
they were included in the Ji ‘or! dsinsured. ‘After the 
loss of the goods by fire, and beforetheexcc ution of the above 
Writing, Durand received the e amount of the policy, 
iasouintiiy to two thousand dollars. 

The defendant below, in defence of the action, offered to 
prove, that Thouron & Co. had’neyer given any instructions 
for instrance ; that in the settlements of various sales made 
previous to the fire, with the-agent of the plaintiffs below, (to 
whom the above paje®. had been given,) no insurance was 
tharged, and that in'executing the writing, it was not intend- 
ed by either party as an acknowledgment of any thing being 





due, but as a memorandum by which the agent could settle 
his accounts with’ the house of Thouron & Co.—they residing 


it Philadelphia. The defendant below also offered evidence 


toshow, that in’ making out his claim for insurance, he intend- 
ed to secure himself for his own losses first ; that they amount- 
-ed.to more than two thousaad dollars, and that the goods of 
the plaintiffs below had been included in a list made out sub- 
sequent to the fire, by advice of counsel, merely to show the 
extent of» »the loss, but not that the plaintifis, Thouron & Co. 
sharé 7 pto rata with his own. 

"Phe court rejected the whole of this testimony, and instruct- 

‘g the. jury, ‘that the defendant, Durand, by the aforesaid 


( Waiting; admitted that he had insured for and on account of 


Thouror.& Co. ; that the evidence proposed by him, would 
controvert the import of the instrument, and was therefore 
improper 5 ;;and that the recovery of the plaintifis would be 


proportionate. as the value of the policy was to the whole loss 
sustained. Durand, by his counsel, requested the court to 
_ tharge the jury— 
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CASES . THE 
Ist. Thatif no instructions to i insure, were given by Thou- 


Thouron &Co. ron & Co. when the goods Were deposited with Durand, or 


before the fire, that then the goods were not covered. 

2d. That if Durand had goods of his own destroyed, ex- 
ceeding the amount received by him on account of the insur- 
ance, he was first-entitled,to be paid. 

3d. That the writing. relied’on in support of the action, 
did not admit any proportion Whatever. 

4th. That if it admitted any proportion, it was only for % 
much as might remain after. Durand had been first paid. 

The court refused these instructions, and the plaintiffs, 
Thouron & Co. had judgment. 

Durand now assigned the same as error here. 


Hate, for Plaintiff. . 
Hughes on Insur. 386—16 East. 141—5 Taunt. 101-2 
Mass. 365—2 Cranch, 419. 


GoLDTHWAITE, contra. 
4 Bos. & Pul. 283, 291, 307—13 East, 274—2 Maule § 
Selw. 485—2 Peters, 46. 


By Mr. Justice SarFoup: 

The action was assumpsit, for money had and received= 
brought in the Circuit Court of Mobile county, by the present 
defendant, against the plaintiff in error. Thourom & Co. iy 
support of the action in thé Circuit Court, readin evidence, 
a paper as follows: “ Mobile, 11th February, 1829.—T wil 
account to Messrs. N. Thouron & Co. or to any agent they 
may appoint, for the sum that may be. coming’to them, (thei; 
proportion of insurance on a box of laces burnt in my store 


on the morning of the 21st of October, 1827,) when the | 


amount coming to each loser will have been ascertained— 


Signed, M. Durand.” They also read in evidence a state — 


ment drawn up by Durand for the Insurance Company, show- 


ing the amount of loss in his store, (which he used as an aut 
» 
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tion establishment) from the fire, by a schedule containing Durand 
the articles consumed, and their value ; and‘on which he re. Thonron deo. &Ue. 
lied as proof that the laces were insured. The schedule was 
accompanied with the affidavits usual in like cases. The 

whole value of the goods destroyed, as shown by the sche- 

dule, was $3196 71; among the other articles contained, was a 

box of laces, valued at $258 43, which was proved to have 

been the property of Thouron & Co., and was admitted to 

be the same referred to in the above recited paper, contain 

ing the promise to account for it in the proportion mentioned. 


_ And they further proved, that the Insurance Company had 


paid to Durand, on the policies of insurance, $2000. The 
defendant offered to prove that the plaintiff had never given 
any instruction for insurance—that in the settlement of vari- 
ous sales, made before the fire, with the agent of the plaintiff, 
A. George, no insurance was charged, and that in giving the 
paper relied on as containing the agreement to account, it 
was not intended by either him or the plaintiff, as an acknow- 
ledgment of any:titing being due, but as a memorandum, by 
which said A. George could settle his accounts with the plain- 
tiffs, they living in Philadelphia, and he being their agent 
here. The defendant further offered to prove, that in mak- 
ing out his claim for insurance, he intended to secure himself 
for his own losses first ; that they amounted to more than two 
thousand dollars, and that the plaintiffs’ goods were included 
in the list, by advice of his counsel; not with the intention of 
having them come in pro rata with his own, but to show the 
extent, as far as he could, of these losses. All which testi- 
mony, the court rejected ; and instructed the jury, that by 
giving the written promise as described, the defendant admit- 
ted that he had insured for and on account of the plaintiffs ; 
also instructed them, that the amount of the plaintiffs’ reco- 
very should be in the proportion of the two thousand dollars 
to the whole amount proved in the schedule. 

The counsel for the defendant below, also requested the 
court to instruct the jury— 
31 
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st. "That if no instructions to insure, were given by Thou- 

abe ac. ron’ ~ Co. when 1 the goods were deposited or before the fire, 

~~ that then the goods were not covered. 

2d. That if Durand had more than two thousend dollars 
burnt, he was first entitled to be paid. 

3d. That the paper relied on did not admit any ‘propio till 
whatever. 

4th. That if it admitted any proportion, it was only for so 
much as might remain after Durand had been first paid. 

All these instructions the court refused to give. 

The rejection of the parol evidence, and the refusal of the 
court to instruct the jury as above requested, and instructing 
differently, is the cause assigned for error. 

As respects the rejection of the evidence, it may be observ- 
ed, that the object of offering it, must have been for the pur- 
pose of varying, explaining, or contradicting the written evi- 

_ dence, which had been introduced by the plaintiff. That pa- 
rol proof is inadmissible to alter or contradict written contracts 
or agreements, is one of the most valuable and best establish- 
ed general rules of evidence. It is true, there are some ex- 
ceptions to it, as in the case of receipts and other particular 
circumstances of accident, mistake or fraud ; but no such eir- 
cumstances appear in this case, to justify an exception to, or 
departure from, the general rule. 

The schedule of goods claimed to have been insured, made 

, out for the purpose of demanding'the insurance, and contain- 
ing, among various other articles, the laces in question, was 
admitted and sworn to by Durand himself, as being just and 
correct, in November, 1827. Afterwards, in February, 1829, 
he signs a written agreement to account to Thouron & Co. 
the plaintiffs, for their proportion of the insurance, in the 
terms of the instrument first given in evidence. ‘Then on 
trial he would resist the force of his written promise by parol 
evidence—that in giving the former, “ it was not intended by 

either him or the plaintiffs, as an acknowledgment that any 
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thing was due, but that it was intended as a memorandum 
for other purposes.” i 

The other parol evidence offered, respecting the written 
promise, was all of a similar nature, connected with the pro- 
position quoted, and dependent on the same principle. .The 


. proof offered respecting the motive in preparing the schedule, 


had the sanction of but little plausibility, and less materiality ; 
his true motives may have been concealed within his own 
breast, and may have been different from those indicated by 
his conduct ; but he must be bound by his acts and declara- 
tions, which are less equivocal than his secret intentions.— 
There could have been no propriety in including in the sche- 
dule of his demand on the insurérs, articles which had net 
been insured ; and after having thus solemnly declared them 
to have been insured, even on a valued policy, and received 
the insurance, he was estopped to deny it. The fact, that in 
this, he acted on the advice of counsel, cannot vary the case. 
To the admissibility of the proof, that the plaintiff had given 
no instructions for the insurance, and that in the settlement 
with his agent for other sales previous to the fire, no insurance 
was charged, there would appear to have been no legal ob- 
jections, had the same been material, and separately relied 
on: but such does not appear to have been the case. The 
court below, seems to have placed the right to recever on the 
ground alone, that the defendant’s written promise to account, 
contained .an admission, that he had insured for and on ac- 
count of the plaintiffs. I am therefore of opinion, there was 
no error in the rejection of the evidence. The propriety of 
refusing the instructions to the jury, aswequested, and of giv- 
ing the contrary as stated, depends upon the force and effect 
of the written evidence, and the law applicable thereto. It 
isthe province of the court to determine the legal effect of 


243 
Durand 
" Vs. 
Thouron &Ce. 
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written agreements. Then what is the true construction of, 


the defendant’s undertaking of the 11th February, 1829? 
Does it admit any insurance for the benefit of the plaintiffs, 
and promise to pay any thing on account thereof? The pro- 
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— mise is conceived to amount in substance to this—that he 
radeon Thowron &Co. would account to'the plaintiffs for such sum as should be found 
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™~  t@ ‘be the just proportion of the insurance on the laces eon- 
sumed, when the amount due to each loser should be ascer- 
tained. When analysed and disincumbered of time, place, 
and parenthesis, this isthe simple form of the promise, and I 
think, implies an admission, that he the defendant, had insur- 
ed the laces ; and expresses an agreement, that he would be 


answerable to the plnintiffs for such portion of the value of. 


the laces, as should be equal to the proportion accruit'g to each 
loser, out of the amount of insurance received, or to be receiv- 


ed, onaccount of all. The sum received having been proved to’ 


be two thonsand dollars, and the whole amount of losses, (in- 
cluding the plaintiffs’) three thousand one hundred and ninety 
six dollars seventy-one cents. The requisite data was fur 
nished for computing the sums due to each loser. 

From this view of the case, it results, that there was no er 
ror, either in giving or refusing instructions, as stated, unless 
the objection can be sustained, that in as much as there was 
no authority given for the insurance, and the other goods lost 
were of greater value than the amouat of the policy, the de- 


_ fendant’s promise to pay on-account thereof was nudum 
pactum, and created no legal obligation. 


On this point the counsel have referred to various authori- 
ties on each side. For the plaintiffs in error, has been cited 


a4 Taunt.330 the case of Grant, et al. vs. Hill.* . There the defendant had 


effected an insurance for his own benefit, on goods which he 
he had obtained by means of a bill of lading, indorsed to him 
after the bankrupty of the proprietor, and afterwards brought 
suit against the writers, alleging that the assignees of the 
bankrupt were entitled to the interest ; and recovered aceord- 
ingly. Under these circumstances, the assignees brought the 
action of assumpsit, against Hill, for money had and receiv- 
ed. Mansfeld, Chief Justice, in delivering the opinion of the 
court, maintained, that Hill could not be converted into an 
agent or trustee for the assignees, or in any way be consider- 





































a eee 





nety 


O ef 
nless 


: lost 
e de- 
lum 


hori- 
cited 











SUPREME COURT OF ALABAMA 


ed as having recovered for their-benefit, so as to warrant a 
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Durand 


. , ; ‘ ‘ : vs. 
recovery against him atthe suit of the assigti¢es. ‘That if a Thouron&Co. 


man make an insurance inthe name of unother, upon.a sub- 
ject in which he has no pretence or claim or interest, he 
could not see how that could be made the ground of a recove- 
ry against him, by the person in whose name the insurance 
was made, the recovery having been had without considera- 
tion. 

In the case of Parks, et al. vs. The General Insurance Com- 
pany,* the question was presented, what was an insurable in- 
terest in goods—a sufficient description of that interest—and 
what the extent of the right of recovery? An insurange had 
been effected by the plaintiffupon goods in his store, said to have 
been by him held in trust—*“ he represented that he was in the 
habit of receiving goods for sale, and making advances upon 
them, and that he wished to obtain insurance upon them, to 
secure himself against loss by fire, as the consignors might 
net be able to repay the advances. It was held, that constru- 
ing the policy and representation together, the insurance in 
that case, attached to goods received by the plaintiff as con- 
signee, but it covered only the interest in them, and not that 
of the consignors. 

In Graves vs. Boston Marine Insurance Company, the prin- 
ciple was recognised, that a policy in the name of one joint 
owner “as properly may appear,” without any clause stat- 
ing the insurance to be for the benefit of all concerned, does 
not cover the interest of another joint owner. 

These cases sustained the principles for which the counsel 
for the plaintiffs mainly contends, that if one effect an in. 
surance, and in the event of a loss, receive the money on 
goods, in which he had no interest, his wrongful recovery or re- 
ceipt of the money, does not give the true owners a right of 
action against him, and that one having a qualified interest in 
goods, as consignee, for instance on account of his commis- 
sions, or money advanced, and insuring his own interest only, 
may recover accordingly without securing the interest of the 


‘ 


45 Picker. d4. 


b2Cranch 419 








246 


CASES DETERMINED AN THE 


Durand consignors; or any others jointly concerned who are not em- 
Thouron &Co. braced, either genérally or specially, by the terms of the poli- 


cy. The establishment of these principles, in the absence of 
any special undertaking on the part of Durand, or of evidence 
that the interest of the plaintiffs, as well as his own interest, 
was insured, would have been sufficient to exonerate him from 
any liability unde# the other facts of the case. But here, not: 
withstanding there appears to have been other goods in the 
store of greater amount than the value of the policies, he has 
admitted by his schedule, and in the most solemn manner, 
that ‘Thouron & Co’s. goods were equally insured, and it was 
on thege, no less than any others, according to value, that the 
insurance was effected ; and stopping not here, he proceeds 
further to the act which I think most essentially distinguishes 
this case, in principle and in fact, from any relied on in his 
defence. Fifteen months after the loss had occurred, and 
nearly as long after preparing his schedule, when it must be 
presumed he had made himself familiar with all the*circum 
stances, he executes to the agent of Thouron & Co. an ir 


‘ strument, repeating his admission that their goods had been 


included in the insurance; and expressly promising to ac 
count to them, in the same proportion that other losers were 
to be remunerated from the insurance. It cannot be known 


‘that the Insurance Company would have voluntarily paid, or 


that the two thousand dollars could have been recovered 
against them, had not the goods of Thouron & Co. been im 
cluded in the schedule ; and we know not how many other 
articles belonging to other persons, and held by Durand in 
the same manner, might have been also included in the sche- 
dule. Though this was a valued policy, the insurers might, 
for aught that appears, have successfully contested the validi- 
ty of the policy, had these not been included, on the ground of 
fraud or mi:representation, in respect to the value or inter- 
est. At any rate Durand seems to have thought it more safe 


te include them as part of the insured articles ; and having 
, 
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done so-and received the insuranee, there was a moral‘obli- Watson 

gation sufficient to sustain his promise. Dale. 
As contended on the part‘of the defendants inerror, thelaw”= = 

seems to be settled, that ‘‘ an insurance efiected for the bene- 

fit of a third person, although without his authority or sane- 

tion, may be adopted by the person for whose benefit it was 

made.”* If where it does not appear from the policy that » Hughes on 

the interest of such third person was insured, the effect of such anes 

adoption be contested and denied, as in the case of Grant, et 

al. vs. Hill, the difficulty must vanish, when it appears, as in 

this case, that the adoption was by the mutual consent of the 

person insuring and the third person, and the agreement writ- 


ten and signed by the former.—(See also, Hagerdon vs. Oli- 

b2Maul. & 
Sel. 485. 
inthe opinion, that there was no error either in rejecting the °2 New R.283 


. . eee aes . ag Wl, 307----1 
evidence offered, in giv ing the instructions to the jury as was Pet. 162. 


terson’—Shuna vs. Crawford.*) Hence, we are unanimous 


done, or in refusing the contrary instructions requested ; and 
that the judgment must be affirmed. 


WILuiAM J. WATSON vs. SAMUEL DALE. 


Error from Dallas Circwit Court—Before the Hon. 
REUBEN SAFFOLD. 


—>—- 


Where a party relies on an indorsed payment on a note, so as to estop 
the operation of the statute ‘of limitations ; such payment must be 
proved to have been made at the time it bears date. 

The replication to the plea of the statute of limitations, of a subsequent 
credit or payment, should set out the payment credited, so as to render 
it available as evidence of a subsequent promise. 


This was an action of assumpsit, to recover the amount of 
a promissory note. Among other pleas, the defendant pleaded 
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the statute. of. limitations» To this plea, the plaintiff filed 
his replication, ‘alleging that the defendant was for a long 
time, to wit, one year of the six years next before the com- 
mencement of the suit, absent from the state. A verdict wag 
rendered for defendant, and the plaintiff took a bill of excep- 
tions—which shows, thet on the trial of this cause, the plain- 
tiff offered in evidence a note, drawn by defendant and others, 
fortwenty one hundred and sixty dollars, payableto N. Shack- 
leford, or bearer, on the first day of January, 1819, and da- 
ted the twenty third of August, 1817. 

On the note was indorsed the following credit—* Receiy- 
ed, 15th May, 1819, three hundred and fifty two dollars.” 

The plaintiff offered evidence in support of his replication, 
that the defendant went to the state of Georgia, on the first 
of April, 1824 or 1825, and returned a short time before the 
general election. 

The counsel for the plaintiff, prayed the court to charge 
the jury, that thestatute commenced running from and after 
the 15th May, 1819—the date of the credit on the note. | The 
court refused to give this charge, but instructed the jury, that 
under the issue, the statute commenced running from the me 
turity of the note, and that to render the payment available, 
as evidence of a subsequent promise, it should have been set 
out in the replication. There was no evidence offered re 
specting the credit ; but on the refusal of the court to give 
the charge prayed, and on the instructions given, the plaintiff 
assigned errors in this court. 


GoLDTHWAITE, for Plaintiff. 

WILSON, contra.— Saunders on Evid. 452. 

By Mr. Chief Justice Lirscome : 

This action was brought on a note of hand, made by the 


defendant, Dale, to N. Shackleford, or bearer, due the Ist of 
January, 1819. A credit isindorsed on the note, dated 15th 
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May,1819. The plaintiff, as bearer of the note,-commenced 
suit on the 3d day of June, 1825. ‘The defendant among 
other pleas, pleaded the statute of limitation. 'To which plea 
the plaintiff replied, that the defendart had, after the maturity 
of the note, been absent from, and out of the state, a long 
time, to wit,-one year. On this special replication, issue 

,was joined, and there was a verdict for the defendant.— 
Pending the trial, a bill of exceptions was tendered by the 
plaintiff’s counsel, and signed and sealed by the presiding 
Judge. So much of it as we consider material to the ease, 
is in the words following, viz : 

“ The plaintiff’s counsel offered in evidence, in support of 
his replication to the plea of the statute of limitation, that the 
defendant went to Georgia on the first of April, 1824 or 1825, 
and returned a short time before the general election. ‘The 
counsel for the plaintiff prayed the court to charge the jury, 
that the statute commenced running from and after ,the Sth 
day of May, 1819, the date of the credit endorsed on the note; 
which charge, the court refused to give; but charged the ju- 
ty, that under this issue, the statute commenced running from 
the maturity of the note, and that to render the payment 
available as evidence of a subsequent promise, it should have 
been so set out in the replication; te which charge, and the 
tefusal of the court to give thecharge prayed, the plaintiff, by 
his counsel, excepts. 

* P. S.—'There was no evidence offered respecting the ere- 
dit. ‘The defendant’s counsel, however, commented on it in 
arguiment.”’ 

It is not very material in this case, to decide whether a sub- 
sequent promise shouldbe specially pleaded, or given in evi- 
dence. It seems, that on principle, it must depend on another, 
om which there has been considerable contrariety of opinion— 
that is, whether the action in such cases is founded on the 
original consideration, revived by the subsequent promise, or 
founded on the subsequent promise, referring only te the ori- 
ginal undertakings, as constituting a valid eensideration inlaw, 

32 
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paroaeas If the former be the correet principle, it would seem to me 
Dale. that the subsequent promise could be given in evidence un- 
. der the general replication to the statute ; butif the latter be 
correct, then it would seem that it ought to be specially plead- 
ed. It is believed to be well settled, that a payment made, 
will stop the running of tie statute. 

If'the replication to the plea of the statute, had been gene 
ral, or a subsequent promise had been specially set up by the 
replication, i in either case, on proofof a payment having been 
made, the statute would have commenced running from the 
date of such payment. 

The replication is, however, special, and sets up no subse 
quent promise, either expressly or constructively. It alleges 
the absence of the defendant from the state; on this issue 
was taken, and an absence for some time from the state was 





proved, but not long enough to prevent the bar, if the statute a 
commenced runing from the maturity: sufficiently long, 
however, if the date of the credit indorsed on the note could 
be assumed as the time when it should commence. 
If the payment had been proved to have been made at the 
time the credit indorsed bore date, that would certainly, un- ce 
der the issue, have been the time-at which the statute com- di 
menced to run. Inthe case of Shelton vs. Shelton, decided pl 
in this court, it was ruled, that where an indorsed credit ona th 
note, is relied on for the purpose of taking the case out of the ti 
operation of the statute of limitation, such payment must be - 
proved to have been made at the time it bore date. Bi 
The bill of exceptions shows us, that there was no proof he 
of the payment, and in the absence of such proof, the date of th 
the maturity of the note was very properly referred to, as.the w 
time ; without such proof, the charge was wholly irrelevant, of 
and could not change the result, whether right or wrong.— 
The statute interposed a bar without proof of the payment. eh 
We are bound to believe, that the court below looked upon th 
this absence of proof of payment, as a material and important pl 
feature, constituting a fatal defect in the plaintifi’s right of all 
recovery. The judgment must be affirmed. 
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WartTkKINs, USE oF BaTRE vs. DURAND.. 


Error from Mobile Circuit Court—Before the Hon. Sion 
L. Perry. 


Where A. effects an insurance on goods, and in the policy describes 
them as‘ owned by himself, held in trust, or on commission,” and on 
their destruction receives the amount for which they were insured, he 
will be held ta be the agent or trustee of B. whose goods were part 
of those described in the policy, and which had been:deposited with 
A. for sale; and B. can recover his proportionate ratio of the amount 
so received. . 

In such case, it is not necessary that an original authority should have 
been given to insure, or that it should be adopted prior to a loss.-~ 
The adoption of the policy within a reasonable time after the loss, wild 
bind the insurer. 


This was an action of assumpsit, to recover the value of 
certain guns, which had been placed in the store of the defen- 
dant in error, to be sold at auction. The plaintiff below, 
proved that an insurance had been effected by Durand, on all 
the goods deposited with him, including the guns now in ques- 
tion ; and that he had described the same in the policy, as 
“« goods belonging to himself, or held in trust, or on commi* 
sion.” That onthe destruction of the goods, by fire, Durand 
had received the full amount of the insurance, being two 
thousand dollars, and less than the value of all the goods 
which were burned. To recover the value of the guns, out 
of the amount so received, this suit was commenced. 

On the trial of the cause, the plaintiff moved the court te 
eharge the jury, that if they believed the guns mentioned in 
the list of insured articles, were in fact, the property of the 
plaintiff, the defendant was estopped thereby, and could not 
allege that the plaintiff had not instrueted him to eause insu- 
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“Batre 


‘* 
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rance on his goods. The court refused to give this charge, 


he and instructed thé jury that the plaintiff could not recover urt- 








—_——-— 


less they found from the testimony that the defendant had 
authority from the plaintiff tu effect an insurance on his goods; 
or that after the insurance, the plaintiff had adopted the po- 
licy, which adoption must have been previous to the loss, 
The plaintiff excepted to the opinions of the court as above 
expressed, and now assigns the same as error. 


— 


Hate, for Plaintiff. ‘ 


' 


GOLDTHWAITE, contra. 


By Mr. Justice Sarro.p : 

This action was assumpsit, for money had and received, 
&c.; brought by Watkins, for the use of C. & A. Batre, 
against the present defendant, in the Circuit Court of Mobile. 
A trial was had on the general issue, in which the defendant 
prevailed. A bill of exceptions taken on the trial, discloses 
the following facts, as the foundation of the action. 

Fifty eight guns, the property of the plaintiff, had been 
placed by him in the defendant’s store, to be sold at auction. 
Thedefendant had caused the same, with other goods, amount- 
ing to more than three thousand dollars, to be insured by va- 
ined policies at two thousand dollars ; and after a loss of the 
goods by fire, had received the latter sum. The insurance 
embraced all the goods in the defendant’s store, and were de- 


sertbed in the application and policy, as goods belonging to, 


himself, or held in trust or on commission. The plaintiff 
moved the court to charge the jury, that if they believed that 
the guns mentioned in the schedule of insured articles, were 
in fact, the property of the plaintiff, the defendant was es- 
topped thereby, and could uot say the plaintiff had not instruet- 
ed him to cause insurance un his goods. This charge the 
court refused ; but instructed the jury, that the plaintiff could 
mat reeever, unless they found from the testimony, that the 
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defendant had authority from the plaintiff to insure his goods; —- Batre 

or that after the instance was effected, afi@’previous to the pyrna. 
loss, the plaintiff had adopted the insurance. These instruc- ae 
tions are assigned as erroneous. The opinion of this court, 





lately pronounced in the case of Durand vs. Thouron & Co. *See p. 240. 
decides some of the principles involved in this, and may be 

referred to, for part of the views by which we are now go- 

verned. We there keld, that a part owner, or one having a 

special property in the goods, might insure them for, the joint 

benefit of all concerned ; and that any form of insurance 

which expressed, or sufliciently implied this intention, would 

inure to the benefit of the other proprietors, or the principals, 

as the case might be, if authorised, or subsequently adopted 

by them in due time. 

In this case, there being no subsequent agreement, as in 
the other. for the payment of a proportion of the insurance, it 
may he proper to notice more particularly, the effect of such 
insurance at the instance of the one, and the right of adoption 
by the other. 

In the case of Hagerdon vs. Oliverson,” it was held, that the » 2 Manl. & 
plaintiff could recover on the policy against the underwriters, Sel. 485. 
though the former had no personal interest in the article in. 
sured; and had effected the insurance without previous au- 
thority from the owner, or any adoption of the act prior to the 
loss. ‘The right to recover rested on the fact, that the plain- ‘ 
tif had effected the insurance as well in his own name, as 
for and in the name or names of all and every other person 
and persons to whom the same appertained. ‘The subject of 
isurance was a ship bound for distant ports, and the owner, 
for whose benefit it was in fact insured, as disclosed by the 
declaration, adopted the insurance after the loss occurred, 
but before the institution of the suit against the underwriter. 

Hughes, in his Treatise on Insurance, thus notices that, Hughes ea 
ease. He says, the insurance was effected for the benefit of Ins. 41. 
the person for whose security it was afterwards applied, and 
was intended to cover his specific interest at the time; and 
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s 
Batre although there was not any specific communication at the 


Mg time, yet as hé"Was connected in the concern, it was reasona. 
Durand. 
—— ble for the merchant to expect that the party benefited would 





for his benefit. ‘The merchant could not have recovered 
back the premium from the underwriter, on account of the 
uncertainty, whether the party benefited would not adopt the 
insurance, in respect of which the underwriter would have 
insured the risk. ‘The party benefited, was not, perhaps, 
absolutely liable to the merchant for the premium, but was 
under a moral, if not a legal obligation. Being under that 
obligation, and the policy having been effected with refereneg 
to his interest, an adoption of it by him after the loss, way 
sufficient. 

eka A similar principle was recognised in Ruth vs. Thompson} 
29:,307. and in Lucina vs. Crawford, et al.” 

The cases cited in argument, in opposition to the plaintiff's 
right to recover, do not, it is conceived, conflict with the prip 
ciples already advanced. In Cohen vs. Hannam,, a copath 
nership interest had been insured by one of the partners, ‘a 
well in his own name, as for, and in the name or names of all 
other persons to whom the same appertained. The sit 
was brought by one of the partners; and in one of the 
counts of his declaration, he averred the interest to be in him 
self; and in another, that it was in the other partner. It 
was decided that he could recover on neither, on account of 
the variance between the “‘probata et allegata.” Mansfield, 
Chief Justice, in delivering the opinion of the court, obser 


eSTaunt.101. 


ment of interest ; that the persons interested in the policy 
* were partners; that the action was in the name of one, as if 
. for his sole benefit ; and.in that action, he was not entitled 
tp recover. But he doubted not, that ina different form of 
action, a recovery could have been had. He also maintain 
ed, that previous to the statute of 19 Geo. II. averments of 


adopt an act, which could be done with no other view, than . 





ed, that the simple question in that case, related to the aver J 
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the true interest in the policy were required, and-of course Bene 

the necessity of them was not referable to the-statute. Passel 
In Bell vs. Ansley, the principle decided was, that where *16 East, 141 

joint owners of property had caused it to be insured for their 

joint use, and on their joint account, they could not recover 

upon a count on the policy, averring the interest to be in one 

ofthem only. It was also held, that the necessity of diselos- 








ing the interest by the declaration, was not created alone by 

























the statute, (the object of which was to prevent wager poli- 

| ties,) but that, independent of the statute,. the unde-writers 

were entitled to have it truly stated on the record, whose in- 

terest the policy wasto protect. Both these latter cases also 

recognise the right of an agent, or a part owner, to effect an 

insurance for the true owners—using apt words fof that pur- 

pose ; but they also require, that the record for the recovery 

of the insurance, shal! disclose the true interest. 

The case of Graves vs. The Boston Marine Insurance Com- ,ocyanch 419 

pany,” was referred to in Durand vs. Thouron & Co., and 

tontains but little else than an adoption by the supreme tri- 

bunals of these statts, of the principles of the English cases, 

which I have reviewed. The opinion by Chief Justice Mar- 

shall, maintains, that the policy must express, either general- 

ly or specially, the interest of all concerned ; also, that the , 

interest of a copartnership cannot be given in evidence on an 
averment of individual interest, nor vice versa. The princi- 

ple appears to be well settled, that in case of an open policy, ) 
the insured can recover only in proportion to his loss; and 
that in case of a valued policy, when the property is greatly 
,wervalued, with intent to defraud the underwriters, the insu- 
tance is entirely vitiated, and the insured cannot recover even ) 
to the extent of his actuahinterest.° But in this case, the tema an 45, 
more material question is, whether an adoption of the insur- 336, 387. 
ance by the plaintiff, previous to the loss, was indispensable 
to his right to recover. Inas much as the insurance was ef- 
fected by the defendant, not only as an individual owner, but 
as trustee, or agent on commission, he constituted himself the 
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representative of the entire-interest insured—but claimed, 


not. as the solé“pfoprietor of it. ‘The particular expressions 
~~ of the poliey in this-respect, are not disclosed by the record ; 
yet we are left to infer that such also was its import. The | 
. defendant having, under these circumstances, received the 


sum at which the policies were valued, he was responsible te 
his cestui que trust, or principal, for his due proportion of the 
amount received, unless the latter has forfeited his right by 
refusing to allow the premium—by disclaiming the policy 
or by refusing to adopt it in proper time. We have seen 
that in such cases the assent and adoption of the person bene 
.fited by the policy, may be declared after the loss, and is there. 
fore to be presumed, at least for a reasonable time. Having 
the right of adoption against the underwriter, it can be no 
less against the trustee or agent who has received the mo 
ney. ‘That the sum at which the policy was valued, may have 
been less than the value of all the articles consumed, does not 
destroy the right of any, for whose benefit the insurance was 
effected, to his proportion of the proceeds. 

. The bill of exceptions does not purport to disclose the 
whole of the evidence on the trial. No question is presented, 
respecting the necessity, or sufficiency of any adoption or dis 
claimer, between the time of the loss, and the institution of 
this suit ; nor whether the commencement of the suit was of 
itself a sufficient adoption of the policy. We cannot, there 
fore, anticipate these questions. But, in the opinion of the 
court below, that the plaintiff’s original authority for the im 
surance, or his adoption of it, prior to the loss, was indispen- 
sable to the plaintiff’s right to recover, we all think there 
was error—and for which, the judgment must be reversed, 
and the cause remanded. 
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SUPREME COURT OF ALABAMA. 


J. H. Tuortnaton vs. T. H. V. Carson, e¢ al. 


Error from Dallas Ciruit Court,—Before the Hon. Rev- 
BEN SAFFOLD. 


, 


The general rule---‘* That whatever is specifically averred in a bill in 
equity, and not denied in the answer, must be taken as admitted,” 
must be confined to averments of matters within the knowledge of 
the defendant, a party, or privy to the particular transactions. And, 

Where the execution of specific articles is averred agaist parties, who 
cannot be supposed to be privy to the mode, and time of their execu- 
tion; the execution of such articles must be proved. 


In this case, a bill in equity was filed, to force the per- 
formance of afte-nuptial articles between Carson and his 
wife. The bill made an exhibit of a copy of the articles, al- 
leged to have been executed, stating that the original was not 
inthe possession or control of the complainant. A portion of 
the defendants answered, that, to their belief, the articles 
were not executed as they purported from the exhibit to have 
been, and that they were not privy to the execution of the 
original deed. On the trial of the cause, there was no proof 
of the execution of articles referred to in the bill; but a de- 
eree was rsndered against allthe defendants. On the assign- 
ments of error of Thorington, the trustee, the case came up 
tothis court for revision. As the decision of the court, con- 
tained in the opinion, refers solely to the above mentioned 
points, only so much of the history of the case is givén, as is 
necessary to show the principles determined. 


PECK, and 
GoLDTHWAITE, for Plaintiff. 
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‘Howard, Foster, Mitchell, and Graham, answer—‘ That the - 





\ 


CASES DETERMINED IN THE 


ad 


PICKENS) contra. a ! 
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By Mr. Chief Justice Lipscoms: ~ 

In this case, the bill was filed to carry into specific -execn- 
tion ante-nuptial articles between Carson and his wife. "The 
bill sets out, and makes an exhibit of a copy of the articles; 
alleging that the original is not in the possession or control 
of the complainant, and it prays that the defendants may be 
required to answer, “* Whether exhibit A is not a true copy 
of an original, which was executed, as it purports to be, 
and what has become of the original deed, of which the said 
exhibit A is a copy.” To this part of the bill, the defendants 


original articles, of which exhibit A in the complainant’s bill 
purports to be a copy, has never been in their possession, un- 
til procured from the office of the clerk of the County Court, 
on the 11th day of October, 1825 ;”” and it is hereto attach- 
ed, and prayed to be taken as a part of their answer ; the 
defendants further answering say, “they are informed and 
believe said articles of marriage settlement was not executed 
until after the marriage of Thomas H. V. Carson to Anitta 
Denson,” &c. 

T.H. V. Carson, the husband, filed his separate answer ad- 
mitting that the articles were executed in the manner, and at 
the date alleged in the complainant’s bill. There is no proof 
of the execution of the articles of the marriage contract. 
Nancy Denson, the mother of Mrs. Carson, who seems, from 
the exhibit A, to have been a subscribing witness, does not 
appear to have had the original before her, when her testimo- 
ny was taken. She cannot, therefore, be received as proy- 
ing the execution by the best evidence, and the absence of 
the original has not been accounted for in a way to let in 
such secondary evidence. In fact, the original seems to have 
been made an exhibit to, and a part of defendant’s answer. 
And it is difficult to conceive the reason why it was not shown 
to Mrs. Denson, at the time of taking her deposition. 
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If the bill had been filed againstthe husband alone, for the Thorington 


tract, his answer admitting the execution of the articles, 
would perhaps, have been sufficient, without further proof of 
that fact. But this rule cannot apply to this case: the ad- 
missions of Carson cannot be made evidence against the other 
defendants. ‘The general rule that we find in the books, that fl 
whatever is specifically averred in the bill, and not denied in 
the answer, must be taken as admitted, is certainly subject to 
many restrictions and exceptions. It seems to me that it must 
be confined to averments of matters within the knowledge ofthe 
defendant, a party or privy to the particular transaction ; in 
such a case it would seem that the positive averment by one 
party, of the truth of the fact, ought to be received as true, 
if not denied by the other. To illustrate the exception more 
particularly, Carson, the husband, was a party to the articles 
alleged to have been entered into by him ona particular day. 
Ifhe had omitted in his answer denying the alleged fact, so 
specially averred in the bill of the complainant, to have been 
entered into, in the manner and at the time stated, his silence 
might well be construed into an admission of the truth of the 
allegation. But the other defendants were not parties to the 
articles, and could not be supposed to be privy to the mode, 


cumstances of the transaction, would render them unable to 
admit or deny the truth of the facts charged. They have, 
however, in their answer stated, their information and belief, 
that the articles purporting to be the ante-nuptial contract, 
was not executed until after the marriage, thus putting the 
complainant on proof of their execution, as essential not only 
to their validity, but likewise to sustain the morality of the 
transaction. 

The complainant having failed, as we believe, to prove the 
execution of the articles, so far as the defendants, Howard, 
Foster, Graham, and Mitchell are concerned, there should 
have been no decree against them; but as they have not ap- 
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Ex Convey. only, without et 5 into an examination of the Principles 


~ assumed as the:basis of the decree. 





Joun STockInG vs. THE Ex’ors or Conway. 


Error from Dallas Circuit Court—Before the Hon. 
Sion L. Perry. 


—_ 


Where A. receives a note on another person, to be applied to the pay- 
ment of a debt due to him by B, the mere insolvency of the maker of 
such note, will not dispense with due diligence to collect it. 

A. is bound to demand payment in a reasonable time, of the maker, and 
to give notice to B. if payment is refused—even if the maker of the 
note be insolvent. 


This action was assumpsit, to recover the amount of sun- 
dry accounts, subsisting in the hands of the plaintiff, against the 
defendants’ testator. The defendants, to discharge this debt, 
had placed in the possession of the plaintiff, certain notes on 
one Wiley Saunders, who, the plaintiff alleges, was insol- 
vent. The transfer was made in 1825, and the plaintiff gave 
notice of the insolvency of Saunders, to the defendants, in 
1828. On these facts, the plaintiff asked the court to charge 
the jury, that if the insolvency of Saunders was fully made 


out, the plaintiff was not required to prove diligence in the © 


collection of the notes. But the court instructed the jury, 
that the plaintiff was not entitled to recover on the original 
demand, unless he had shown due diligenee. ‘To this charge 
exception was. taken, and the same assigned as error. 
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PickENs, for Plaintiff. Nise . Stocking 
Oh ee” vs. 


Ex.Conway. 
GOLDTHWAITE, contra. 


By Mr. Chief Justice Lirscomr : 

This case has been again heard, onthe petition of the plain- 
tif’s counsel for a rehearing,‘ at the present term ; and the 
court concur in the opinion given by Mr. Justice 'TayLor, in 





its last decision. 

The opinion rendered by Mr. Justice Tay.or, is as fol- 
lows : 

The plaintiff assigns as error, the opinion of the Circuit 
Court, as expressed in the bill of exceptions. It appears, 
that after the evidence was closed, the plaintiff moved the 
court to instruct the jury, ‘‘ that where the insolvency of the 
person upon whom the notes were taken, was fully made gut, 
the plaintiff was not required to prove diligence: but the 
court charged the jury that the plaintiff was not entitled to re- 
cover unless he had shown due diligence in the collection of 
the notes on Saunders.” 

This court has frequently determined, that an inferior court 
was not bound to do more than respond to the motion which 
was made to it, and if that response was correct, the judg- 
ment would not be reversed, although the plaintiff in error, 
by shaping his motion differently, would have been entitled, 
under the evidence, to more favorable instructions. 

It was not for the court to determine, in exclusion of the 
jury, that due diligence had been used. It was the province 
of the court upon the motion of counzel, or without, if it chose 
to do so, to instruct the jury what was due diligence—and 
for the jury to find, whether that diligence had been used. 
It has several times been decided by this court, that the fact 
of due diligence, is to be submitted to the determination of the 
jury. ‘ 

The plaintiff in this case, asked that the jury might be in- 
structed, that the insolvency of the person upon whom the 
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Stocking notes weaken, dananed rit all proof of diligence in at- 
Ex Conway. tempting to collect those notes. The court correctly refused 
does not dispense with every effort to collect the money from 
him. ‘The plaintiff was bound, in reasonable time, to de- 


mand the money of him, and give notice to the defendants of 


Ce ae refusalte pay.* And this is certainly, perfectly reasonable, 
926,245. | although a party may be insolvent ; that is, as I understand 
it, unable to pay ull his debts, or without visible property ; 
yet he may be able to pay a part. He may have cash with 
which to do this, or his friends may be willing to aid him in 
compounding them—therefore, those passing off such paper 
bona fide, should be informed of its non-payment, if they are 
to be made responsible. 
wlCranch181 ‘The case of Clark vs. Young,” does not militate at at all 
against this position. It was there only decided, that the 
party passing the note was responsible by the laws of Virgi- 
nia, if the payor was insolvent, although no suit had been 
brought against him: but the principle is expressly recog- 
nised, that other diligence is necessary ; and it is said by the 
court, that such other diligence may have been proved. 
From the evidence set out in the case at bar, however, I do 
not think such diligence was used, either in making timely 
demand of the maker, or in giving notice to the defendants, as 
the law requires. Although the defendants were absent 
from the state, we must presume the agent from whom the 
notes were first received, was not, and that he still acted, and 
was known to the plaintiff, as the agent of the defendants. 
The exclusion of evidence by the Circuit Court, was also ’ 
right. The attempt made was to introduce secondary proof, 
when it did not appear, but that the primary was within the 
reach of the plaintiff. 
Jt is my opinion that the judgment should be affirmed. 
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Joun E. O’ConNELL vs. DANIEL WALKER. 


Error from Mobile Circuit Court—Before the Hon. Sion 


L. Perry. 


The protest of a notary public, stating that notice was glven “to the 
agent” of a party of the protest of his paper, is not evidence of such 
agency, so as to make the notice sufficient. 

Such agency must be proved aliunde before the protest can be produced 
as evidence of notice. 


This was an action to recover of O’Connell the amount of 
apromissory note, indorsed by him to Walker. On the trial 
in the court below, the plaintiff read in evidence the protest 
of Thomas Mather, a notary public, stating that notice had 
been left at the counting house of William R. Hallett, the 
agent of O’Connell. 

The defendant’s counsel moved the court to charge the 
jury, that the protest was no evidence of agency ; which 
charge being refused, the same was assigned to this court as 
error. 


\ 
. 


GOLDTHWAITE, for Plaintiff—Cited Aikin’s Dig. 327. 
HALE, contra. 


By Mr. Chief Justice Lipscoms : 

On the trial of this cause, in the court below, the plaintiff 
produced and read in evidence the protest of Thomas Ma- 
ther, a notary public, a copy of which is in the ‘following 
words, viz : 
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| x ~% ee ' : “A fa 
O'Connell A RICA: — 
< fWalker. “ The Staté of Alabama, (ss) 

Cityand County of ' Mobile ae 

; _ “& Be it known, that I, Thomas Mather, notary pub jeg. 

° dwelling in the aforesaid city of Mobile, duly commissior = 
7 and sworn, on the eighteenth day of August, in the year ¢ of 
our Lord one thousand eight hundred and thirty, at the re oo 
_ quest of the President and Company of the Bank of the Uni- } fac 
ted States, did present the original note, a true copy where- let 
of is’on the other side written, at the counter of the Bank of J ed 































S Mobile, and demanded payment thereof, to which it was ree § ag 
plied, ‘ it will not be paid for want of funds of the drawer? § ha 
Whereupon, I the said notary, at the request aforesaid, did 


protest, and by these presents, do publicly and solemnly pre § ™% 
test, as well against the drawer and indorsers of said note, as 
Se against all others whom it doth or may concern, for exchange, 
“Ses e-exchange, and costs, damages, and interest, incurred, or 
hereafter to be incurred, for want of payment of the said 
note. Went to the counting house of Wm. C. Hallet, agen, 
of J. E. O’Connell, on the day of the protest, but found no 
person there to receive notice of the protest. Thus done 
and protested in the city of Mobile aforesaid ; in testimony 
whereof, I have hereunto set my hand, and affixed my nota- 
rial seal, on the day and year aforesaid. 


Signed, THOMAS MATHER, 
Notary Public.” 


It was admitted that the notice was given in time. The 
defendant’s counsel prayed the court to charge the jury, that 
the protest was no evidence of the agency of Hallet, which 
charge was refused. P, 

There is no doubt, that but for one statute, the certificate we 
ofthe notary was inadmissible. This statute provides ‘that nisl 
the protest of a notary public, which shall set forth a demand, | 4, ein 
refusal, non-acceptance, or non-payment of any inland bill of 
exchange, or other protestable security for money or other 
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d.that legal noticé; ‘expressing in the, said protest, Mabe? 
Pf yey ‘when. given of such fact or“faectS, was perso- The State "Stati 
‘nally or through the post office, given to. any of the parties . 
entitled by law to notice, shall be evidence of the facts it pur- 
prtsto contain ; and entitlé the holder” of suck security to” : 
damages to which by law he may bé entitled.’”* AAik. D. 327} 
‘We believe that a proper construction of the statute, will 
‘confine the notarial certificate, when used as evidence, to the 
4 facts enumerated ; and as the fact of the agency of Mr. Hal- 
let, cannot by any fair interpretation of the law, be, ‘consider-’ 
ed as embraced, it should have been proved aliunde. If this 
S re- agency had been proved, the certificate of the notary would 
ver? §| have been cvidence that he had received notice. 
, did For this cause, we believe, the judgment must be reversed 
pro- and the cause remanded. 



















done Perer MAner vs: THE STATE: 


nota- Error from Dallas Circuit Court—Before the Hori. 
A. CRENSHAW. 


lie.” i 


aa Awrit of venire facias, by which a grand jury is summoned, is not void 
. hich for the want of the seal of office of the clerk who issues it. 
w hic. 


Peter Maher was indicted in the Circuit Court of Dallas 

county, for an assault with intent to kill. On the trial of the . 
cause, the defendant, by his counsel, moved the court to quash ‘ 

the indictment, on the ground, that the ventre facias, on which 

the jury were summoned, did not issue under the seal of the 
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court, bit-was merely s ibéd by the clerk, in his official. 


Maher 
“he State. character. The€ouft Sverruled the motion, and the same 


was excepted to, and now assigned as error. 


Go.pruwaire, ‘for Plaintiff, 

Cired 7 Comyn’s Dig. 120—18 Johns. 212—Aikin’s Dig, 
296, 278—6 Taunt. 452. 

P. Martin, Attorney General.—2 Stewart, 318— Aikén’s 
Dig. 278. 


By Mr. Justice THORNTON : 

This case, being an indictment for an assault with intentto 
kill, comes before us upon a reference of the point under the sta- 
tute, as novel and difficult—Whether the venire facias, by vit- 
tue of which, the grand jury, who found the bill, were summon 
ed, was void for want of the seal of office of the clerk who is 
sued it? A venire facias to summon jurors, as a common law 
writ, was always either under the seal of the chief justice, ord 
the justices of the court of oyer and terminer, or at least d 
the clerk, when issued by him, from an order on the roll.— 
The mode of proceeding in the steps introductory to the trial 
of causes, both civil and criminal, has been materially alter. 
ed, in all the states, from the course of the common law; 
and perhaps in nothing more, than in relation to the manne 
of summoning grand and petit jurors. In New-York, a venir 
facias is directed by statute to be issued, under the seal of 
the Supreme Court of the state, as will be seen in the case 
in 18 Johns. Rep. 212. We have a statute regulating the 
summoning of juries, in which the writ is required to be issued 
by the respective clerks of the courts, to the sheriff of their 
tounties, in which, no mention is made of the authentication 
ofthe writ. It is conceded’on all hands, that this, any mofe 
than any other process, would not be good at the commol 
law, unless under seal. And it must also be conceded, that 
it has been the invariable practice, from the existence of out 
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government in its territorial form, down to thespresent day, Miahex 
to.issue this, as also other writs, both original and mesne, 7), Baste: 
without any seal being appended to them. A seal is, to be a 
sure, a necessary appendage of every clerk’s office of a court 
Dig of record, in contemplation of law: and our statute, though 
| | itmakes no provision for the procurement of one, yet suppo- 
ses its existence, when it allows “for every necessary certifi- 
4ikin's cate, to which the seal of. office is required, and for affixing 
said seal,” fifty cents.* But in no case of process of any kind, 
is that seal ever affixed. It cannot be presumed for a mo- 
ment, that this omission has occurred, either from ignorance 
of the fact, that the common law is here adopted, except so 


aAik. D. 186. 





— far as it is altered by act of our own legislature ; nor from 
vy vib ignorance of the fact, that a seal is required to be affixed to : 
nail all process by that law. I apprehend that the usual omission, 
hoi has grown out of a construction of our statutes upon the sub- 
o ie ject, wherein the clerk is directed to issue the writ, to test it 
2, a in his oun name, and tu sign it. In regard to the justness of, 
anal this construction of our statutory provisions on this head, Tam. 
oli frank to confess, that Iam by no means forcibly impressed, 


~ with it. The result of all the enactments is, that all the writs : 
shall be issued by the clerk—shall bear test in his name, and 


alter. ; , : 
lel be signed by him. Now, as sealing was a common law requi- 
. ? ° - 
site, I confess I can find no reason for supposing that to be 
ranner ) 


nail dispensed with, because of the necessary change in the style, 
ol af from the name of the reigning King, to the state of Alabama ; 
or in the test, from ‘‘ ourself at Westminster,” to the name of 


il the clerk. | 
‘aaiatl The force of the objection, made by the counsel, to the ap- | 
> that plication of the rule of construction, “‘ expressio unius, est ex- 
calide clusio alterius” is fully felt. It was very properly urged, that : 
niet however the name and signaturB@might do alone, to a writ, | 
nies created by the statute, and directed to be authenticated in that 


i thet] manner, yet it would not exclude the further’ requisite, of 
’ 


of out sealing, from the common law writs already in existence ; 


the additional requirement being not inconsistent with'such, 


























eee course of practice, 


a) Salk. 82. 
imyRS “+ 


arid been followed up by an undeviating 
so faras [have known, without being ju- 
sad called in question; and we feel constrained to adopt 

I yield, as applicable to this case, to the influence of the 





el that“ communis error facit “jus,” and in doing so, I 


feel sustained by the authority of Lord Holt, in Clay v. Sud- 
grane.. He thére says, in reference tothe recovery of seamen’s 
wages, in the court of admiralty—* it is against the statute 
expressly, though now communis error. facit jus.” 1 would 
not carry the application of this maxim to the extent there 
intimated by his lordship ; for surely, it does not graduate 
with sound legal priaciple to hold, that any usage, or common 
error; no matter how long persevered in, can abrogate an act 
of the legislature. However, I think that such long continued 
usage, may furnish abundant reasons for acquiescing in the 
construction of an act of the legislature, though erroneous ; 
especially when such construction appears to be coeval with 
the act itself, has progressed without deviation as here, fora 
quarter of a century, and is not expressly in contradiction of 


‘the act. 


» “The judgment is affirmed. 

















JANUARY TERM, 1835, 








{G> Atthis Term, (January, 1835,) Hon.-Asner S. Liescoms, 
resigned, as one of the Judges of the Supreme Court of Alabama; 
Whereupon, the Legislature, then being in session, elected the Hon, 


Henry Hrrcucock, of Mobile, to fill the vacancy. ‘The Hon. Rev- 
BEN SaFFo.p was constituted, by the Court, its present Chief Jur 
° tice. 
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